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ABSTRACT 
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are presented. Testimony by these witnesses is included: (1) Jon 
Bauer, staff attorney. Legal Action Center, New York, New York; (2) 
John F. Beary, III, assistant dean for planning and development, 
Georgetown University School of Medicine, on behalf of the American 
Medical Association; (3) Michael Darby, victim, Lawrenceville, 
Georgia; (4) Joseph Fanning, vice president. Wells Fargo; (5) Robert 
B. Fitzpatrick, Fitzpatrick & Verstegen, on behalf of the Plaintiff 
Employment Lawyers Association; (6) Edward S. Katkin, chairman. 
Department of Psychology, State University of New York at 
Stoneybrook, on behalf of the American Psychological Association; (7) 
Nester Macho, consultant for Orkin Pest Control; (8) Steve Mar^inan, 
Assistant Attorney General, Office of Policy, Department of Justice; 
(9) Joseph O'Neill, director of police, Conrail, on behalf of the 
Association of American Railroads; and (10) William J. Scheve, 
president, American Polygraph Association. Prepar'^d statements of 
R€pr2sentative Pat Wxlliams are also included. The appendix includes 
statements by trade associations, unions, government agencies, and 
advocacy groups. (ABL) 
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POLYGRAPH TESTING IN THE PRIVATE WORK 

FO":CE 



THURSDAY, MARCH 5, 1987 

House of Representatives, 
Subcommittee on Employment Opportunities, 

Committee on Education and Labor, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:06 a.m., in room 
2261, Rayburn House Office Building, Hon. Matthew G. Martinez 
presiding. 

Members present: Representatives Martinez, Owens, Jontz Gun- 
derson, and Grandy. 

Staff present. Eric Jensen, staff director; Valerie White, legisla- 
tive assistant; Tammy Harris, clerk; Mark Powden, minority staff 
director; Mary Gardner, legislative associate director. 

Full committee staff present: Don Baker, committee counsel; 
Carole Stringer, legislative analyst. 

Mr. Martinez. The subcommittee will come to order. 

Mr. Williams, author of the bill before us today, is here, and on 
my left is Mr. Henry. Mr. Henry is from Michigan. 

Let me first go to my opening statement and then we will get 
started with the other members and their comments. As the mem- 
bers join us I will introduce them. 

Ranking minority member of the committee is Mr. Steve Gun- 
derson. Welcome, Steve. 

Mr. Gunderson. Thank you, Mr. Chairman. 

Mr. Martinez. Mr. Gunderson is from Wisconsin. 

The purpose of today's Employment Opportunities Subcommittee 
hearing is to receive testimony regarding the use of the lie detector 
devices, particularly polygraph machines and whether they are ac- 
curate in truth and fact detecting in the work place. This hearin"" 
will focus on H.R. 1212, the Employee Polygraph ProtectTon Act, in° 
troduced by Representative Pat Williams of Montana. 

The polygraph lie detector is designed to detect truth and dishon- 
esty by measuring the blood pulse, blood pressure and body temper- 
ature levels of workers. It is used to pre-screen applicants for em- 
ployment, for investigation of specific crimes and for random 
screening and monitoring in the work force. 

Many companies hold ^hat the polygraph provides important pro- 
tection against major property losses. Companies believe that the 
polygraph is accurate and some rate accuracy as high as 95 per- 
cent. But companies also say that they do not base hiring and 

(1) 
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firing entirely on these lie detector tests. They use it, rather, as 
one piece in larger investigations. 

There is, however, diverse opinions on whether or not the device 
can detect truth or dishonesty, or only measure stress levels. As 
stress can come from any number of sources, including a criminal 
investigation or false accusations directed against an innocent 
worker, there is room for doubt as to what extent we can depend 
on this device for judgments in hiring and firing workers. Several 
studies by academic and scientific bodies, including the Congres- 
sional Office of Technology Assessment, have concluded that the in- 
strument is not a valid indicator of truth and dishonesty. Indeed, 
the judicial system refuses to allow admission of polygraph exami- 
nations as evidence in a court of law. 

The question has been raised whether regulation of the poly- 
graph industry through licensing and education requirements for 
the operators can eliminate abuses of the instrument. Many main- 
tain that polygraphs themselves are inherently flawed as measures 
of truthfulness. Property loss is most certainly a serious and legiti- 
mate problem of businesses. But is it worth the risk of scarring in- 
nocent workers and destroying their careers, as well as perhaps of 
severely affecting morale and individual privacy in the work place? 

The questions before us today are critical. Courts are now award- 
ing major damage suits against companies that wrongfully apply or 
come up with wrong results from a lie detector test. Most large em- 
ployers still do not use the lie detector, using instead common 
sense management, background reference checks, and sound audit- 
ing practices to detect and deter major company thefts. 

Yet for many companies, the problem of property loss is just too 
large to ignore. The polygraph, they say, is an effective and legiti- 
mate means of solving it. Our task here today is to determine 
whether this is true, and whether it is consistent with our goals of 
personal rights and liberties, and of creatine; harmony and enhanc- 
ing productivity in the work place. 

[The prepared statement of Hon. Matthew G. Martinez follows:] 
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The question has been raisccJ whether regulation ©f tht> 
polygraph industry through licensing an.i education requirements 
can eliminate abiisos of the instrument. Yot many maintain that 
polygraphs the.^selves are inherently flawed as measures o? 
truthfulness. Property loss is most certainly a serious and 
legitimate problem of businesses. But is it worth the risk of 
scarring innocent workers and destroying their careers, as w«ll 
2orkpla?e? ^^^^''^^ affecting norale and individual privacy m the 

;.u,^rHynn ^^^^^'^^^ ^^^^^^^ today are critical. Courts are now 
awarding major damage suits against companies that vrcnqfuUv 
apply or come up with wrong results from lie detector tests. 
Host large employers still do not use the lie detector, using 
instead conimon sense management, background reference checks, and 
sound auditing practices to detect and deter major company 
tnects. Yet for many companies, the problem of property loss is 
just too large to ignore. The polygraph, they say, is an 
effective and legitimate means of solving it. Our task is to 
determine whether this is true, and -hether i^ is consistent with 
our goals of personal rights and liberties, and of creating 
harmony and enhancing product /ity m the workplace. 
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Mr Martinez. And with that I would turn to the ranking minor- 
ity, Mr. Steve Gunderson of Wisconsin. 

Mr. Gunderson. Thank you, Mr. Chairman. I am going to ask 
unanimous consent that a comprehensive statement might be made 
a part of the record 

Mr. Martinez. So ordered. 

_ Mr. Gunderson [continuing]. Rather than spend a great deal of 
time domg that today. 

I would point out that this is not a new issue to any of us We 
held discussions in this subcommittee and in the full house last ses- 
sion. And I would also point out that anyone who has watched my 
record knows that I am not the world's strongest advocate for the 
use of polygraphs. That does not mean that I am likewise at the 
point to think that we ought to ban it under all circumstances in 
the private sector and totally allow it under all circumstances in 
the public sector. I think there is a bit of hypocracy in that particu- 
lar mentality. 

I ani more concerned today, to be very honest, Mr. Chairman 
with the process than I am with the issue. Regardless of whether 
one IS for or against this regulation, whether one is for or against 
the concept or whether one believes we ought to just leave legisla- 
tion as, or the law as it is today, I think this early in the session we 
ought to make a commitment in this subcommittee that we will 
give a thorough and full hearing to the issue. Things do change, 
times change, circumstances change, and I would suggest that, yes 
at times even the evidence does change. 

I have to tell you in all honesty, Mr. Chairman, I am deeply dis- 
appointed to be told that various people who testified last session 
do not have the right likewise to testify this session. If we are 
going to be consistent in that type of an attitude, we ought to ask 
the gentlemen at the table right now to leave because they testified 
last session as well. And I think in all honesty, Mr. Chairman, if 
we are going to proceed in fairness and we are going to have a 
process that can be justified, we ought to commit ourselves at least 
one more day of hearing where we allow people, both pro and con 
on this issue to have the opportunity to come testify whether they 
did or did not testify in the last session. 

So I would hope and beseech upon you and Mr. Williams, who 
has always been noted for his fairness, whether we agree or dis- 
agiee on an issue, he has always been eminently fair, that we 
would maike sure that the debate on this issue focuse? on the poly- 
graph and not on the process. And I am going to request, before we 
move towards any kind of committee executive action on this legis- 
lation that we make sure that people on both sides of the issue 
have an opportunity to present their case. That is what the whole 
Congress is all about, that is what the legislative and deliberative 
process is all about, and I think this committee ought to set that 
example, especially on an issue which is based on the whole princi- 
ple of whether or not fairness and justice is at stake. 

[The prepared statement of Hon. Steve Gunderson follows:] 
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STATEMENT BY THE HONORABLE STEVE GUHDBRSON 
SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES 
HEARING TO CONSIDER USE OP THE POLYGRAPH 
IN THE PRIVATE SECTOR WORKPLACE 
MARCH 5, 1987 



Mr. Chairman, during last year's consideration of H.R. 1524, 
the "Employee polygraph Protection Act of 1985" I expressed my 
reservations over providing a federal ban on all polygraph 
testing in the private sector workplace. However, the 
questionable accuracy of the polygraph and its potential for 
abuse, particularly when used in job applicant and random 
screening, is an issue of real concern to many of us, and is the 
reason we are here today. 

Unfortunately, polygraph testing can and has in the past 
resulted in unfair discrimination against honest 30b applicants 
and employees. Even under the best of ci rcuutstances there is a 
margin of error which is cause for great concern to those 
interested in worker rights. However, do we completely ban the 
use of such a tool when many businesses feel it is extremely 
valuable in combatting errployee theft and crime? 

What we need to carefully determine today and during the 
bill's consideration this year js what the proper role of the 
Federal government should be in providing protection against 
polygraph abuses in the workplace? While I am certainly not 
convinced that the polygraph test is always an accurate, fair 
method of employee screening — particularly in its current 
state, free of any Pec^eral regulation — is it the proper role 
of the Federal governa^ent to prohibit its use completely within 
the private sector? 

This is a particularly poignant question for businesses in 
"high risk" industries where theft and employee turnover is 
high. At a time when losses in the retailing industry alone 
equal $10 billion per year due to employee theft, it's little 
wonder that businesses use any tool they can to prevent and 
protect themselves and consumers from such crimes. 

Businesses provide us with many reasons for testing 30b 
applicants (r current employees through the use of lie detectors. 
Based on information gained last Congress I have personally come 
to the conclusion that the most appropriate use of the polygraph 
for employment purposes is its use as an investigative tool 
after the commitment of a theft or crime. In such situations, 
testing should extend to only those who had access or the 
opportunity of committing the crime. This form of testing would 
serve as a deterrent to the commission of crime, and would aid 
in identifying guilty p^irtiec cncc such sets take place. 
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The bill we are considering today, r.r. 1212 goes far beyond 
thi« however. I do question the random use of the polygraph 
exam for pre-enploy»ent screening or for regular testing of 

"® specific cause. However, if enacted 
H.R. 1212 would cojrpleteiy ban the use of polygraph testing in 
the private secto; workplace, even as an investigative tool — 
and even In thot^e industries at hiQhest risk of employee crime. 

While I am certainly aware of and share the concerns that 
workers face who are subjected to these examinations, should we 
completely tie the hands of business in using these tests that, 
U q i ygn PrgpcrlY can provide useful information in preventinq 
and identifying employee dishonesty? 

This Congress we must determine a responsible position for the 
Federal government to take with regard to use of the polygraph 
in the workplace. We definitely need to regulate the 
polygraph 's usage in the private sector in order to prevent 
unfair employment practices and discrimination from occurring 
against honest workers and prospective employees. 

However, I must also express concern over a bill that would do 
nothing to prohibit or limit examination use within Federal, 
State, 01 local government entities, creating a doubl* standard 
tor private industry versus government use. 



Th 
and 



I look forward to hearing the testimony of today's witnesses, 
is issue is a difficult one for many of us on this Committee 
d in the Congress. We want to develop a fair Federal policy 
for all involved, a task which is not easy. I an confident that 
the testimony of this morning's panelists will provide us with 
the sort of insight that we need in order to make these 
difficult decisions. 
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Mr. Martinez. Thank you, Mr. Gunderson. 

Let me respond just a second. We held two extensive hearings 
last year, This time around we decided that we would seek new 
input. You just said in your opening statement that if we are being 
honest and fair with people that did not get to testify the last time, 
we should not open it to people that did. 

But in regard to the congressional members, I think that we as 
colleagues have to extend that congressional courtesy to those 
members of Congress even though they may have testified before. 

Mr. Gunderson. Mr. Chairman, the purpose of Congress is not 
for members to serve each other. It is for us to serve the public. 
And I think in all due respect to a couple of my best friends w>^o 
are at the table, while I have a great deal of respect for both of 
them, this is not the purpose of this committee or any other com- 
mittee to exist so that members of Congress may come and talk to 
each other. We have ample opportunity to do that. 

I think the purpose of this Congress is to serve the public and to 
serve a legitimate and proper debate and a discussion of any issue, 
whether it be polygraph or anything else, and I am going to contin- 
ue to insist that we give everyone who desires an opportunity to 
testify on this issue an opportunity to do so. 

We have many months left in this year. We have all of next year 
left. Time is not a problem at this particular point and I think, as 
you well know, we have a very full agenda between now and the 
Easter recess on the floor of the House with a number of other 
issues. The likelihood of this being brought up in the next two 
weeks on the floor of the House do not exist. 

Mr. Martinez. Mr. Gunderson, I am not going to engage in 
debate before the debate, but I will simply state that when we 
extend courtesies to members of Congress, we are not servicing 
those members of Congress. We are simply allowing them a courte- 
sy. That is simply all I was implying, and that is what I am imply- 
ing now. 

But more than that, you know that testimony is not only given 
orally and in person. The record will remain open and receive testi- 
mony from anyone wishing to have input into the question of 
whether or not we allow polygraph use in the general work force. 

And with that I am going to turn to Congressman Williams, the 
author of the bill, and allow him to make an opening statement. 

Mr. WiLUAMS. Thank you, Mr. Chairman, and our colleague, Mr. 
Gunderson, is as usual correct in his expression of concern and also 
I might add correct about how eminently fair we are and we will 
continue to be. There was an effort, not an insignificant effort, to 
move this bill directly to full committee and mark it up. I guess an 
effort occasioned by the fact that this issue is now two decades old 
in the Congress. And. given the fact that we had hearings on this 
bill and significant discussion about it for a year and three months 
before we moved it last time, there was thought to bypass this sub- 
committee. 

The Chairman and I agreed and said, no, we have to have a hear- 
ing. We have to have a good number of witnesses. This is the first 
hearing I have attended in a long time where there are two pages 
of witnesses before us. Let us hear the testimony and see how it 
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comes out and make a decision as to whether or not we ha^ o given 
the issue appropriate consideration. 

I want to thank the Chairman for starting early on H.R. 1212. 
Last year this bill, or one very similar after compromising, passed 
the House by a vote of 236 to 173. That was almost exactly a year 
ago this week. In that Congress, a bipartisan group of thirteen 
members of the House joined me in introducing this legislation. 
This year, 125 members of the House joined me in introducing this 
legislation and since I have introduced it, it is now at 140 co-spon- 
sors; more than ten times what it was originally. 

The bill simply prohibits the use of truth verification devices in 
the work place, for both pre-emplo3nnent testing and testing during 
the course of employment. It requires employers engaged in inter- 
state commerce to post a notice on the premises stated that, "Em- 
ployers are prohibited by this Act from using a lie detector test on 
any employee or prospective employee.*' It provides remedies found 
m the Fair Labor Standards Act as amended. It does not apply to 
any individual employed by the United States government, nor 
would it apply to state or local government employees. That is a 
separate jurisdiction. 

The American Polygraph Association tells me that last year 
about two million tests were given. That is triple the number of 
tests given just ten years earlier. So we are here considering an 
epidemic. The shocking fact is that the bulk of these tests are not 
being given by the FBI, or the CIA, or the National Security 
Agency, or the National Security Council, or your state or local 
police departments. Ninety-eight percent of those two million tests 
are being given by private business, 98 percent. Approximately 
three-fourths of those are given to people who do not as yet have a 
job With the employer giving the test. Only one-fourth are given to 
workers on the job accused of something. 

This bill protects workers who are wrongfully denied employ- 
ment and whose careers might be devastated based on the results 
of these questionable tests. Tens of thousands of workers are 
wrongfully denied employment every year, either because they 
refuse to take the test or because of the inherent inaccuracy of the 
machines or the incompetence of the operators. 

Through the years, states have made sporadic efforts to control 
the use of this gadget. Twelve states and the District of Columbia 
have pa<^3ed legislation prohibiting their use in the private work 
force. An additional ten states prohibit their use but permit an em- 
ployee to request an examination. Nineteen states only regulate ex- 
aminations or license examiners, while nine states have no regula- 
tion. 

This patchwork legal maze has not proven effective. Often em- 
ployers undermine state law by pressuring employees and job seek- 
ers to cross state lines to take the test or volunteer to take the test 
even when the state law prohibits requiring or requesting the ex- 
amination. In states that completely ban the use of lie detectors, 
employers may avoid the law by hiring in a neighboring state 
which permits examination and then transferring the employee 
into the state where such testing is prohibited. It is clear now that 
state regulation has been perceived as a seal of approval on a 
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gadget thus resulting in the explosive rise to two million tests last 
year. 

Our criminal justice system presumes that an individual is inno- 
cent until proven guilty. The lie detector abuses that principle be- 
cause it requires you to demonstrate your innocence. The courts in 
this country refuse to admit lie detector results as evidence in 
trials. Is it not sadly ironic that those accused of crimes or those 
convicted of crimes are protected from this gadget but America's 
workers are not? This bill will put an end to that outrage. 

Thank you, Mr. Chairman. 

[The prepared statement of Hon. Pat Williams follows:] 
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Congress of tije ®mttli States 

2)ousc of EcprcscntatiUfS 
3aasf)ington. JDC 2051? 



1£T"S HA 



Mr. Chair-ar. , today v.c fcegi". our o';":*:, to pass f e 
E'plcyoe Polvgrac^ Protection Act, H? 1C12. Last ye"ir, ^ i. - 

passed the House cf Represct^.t ives by a %cte c: :33t)-i~3 c*". "jirc^ 
12, 1936. In ti.e <^'9th Corgress, a bi-partisan group of 
-er^ers of the i o^se ;;oned ne in mtrodvicirg t-'^.AS legislat ^or.. 
I^is year, a bipartisan group of 125 serfcc"^ cf the House zz^r.ci. 
re as original cccpor.sors cf this bill. We r.cw have 14'^ 
cospor.sors . 

y.y bill cirply prohibits the use of „"uth vtrif icaticr. 
devices ir. the v.crkpiace, for both prc-ezpicyrent testing and 
testing during the course cf erplcyr.eit. It requires <»rp lovers 
engaged m interstate cc-rcrce to post a notice or. the prenses 
Gtitir.g that "erployers are prohibited b/ this Act fror. usirg a 
Ke detector test or. any erplo«ee or prospective er.pl oyoe." It 
rrovL'ie? res;e'lieG tojr.d in the ^air Labor Standards Act as 
a-.or.ded. It does '-ct applv to any individual erpioyea by the 
Lnited States govccnrent, ror -cuid it arply tc state or local 
government enployees. 

The Ar.erican Polygraph Ascociation estimates that rore than 
t*o mil ion polygr^^ph tests are given eac>i /ear. The nu-"ber of 
tests -'ive-. has tripled 3Uo^ m the last t<»n \'^jrs! The shoc^urg 
fact that thr duIK of these tests aren't being g^ven cy the 
FBI, CIA, ?JSA, or your state or local police departT»ents . 
Vmety-eight percent of those t-o rii..lion are given by private 
business. Approximately three-quarters o* these tests arc given 
for pre-erplo/rent testing *.hiie the renaming one-quarter are 
used fcr investigations of *orkers. 

The bill protects vcrHc-'-* v,ho are wr'^^^f.illy dome 
erploynent and *.hose careers are devastated based cn the resales 
of these questionable tests. Tens cf thousands cf ^.ori'ierr are 
wrongfully domed enployrcnt every year, «5ither because thoy 
refuse to taj^e the t'^Gts or because of the mnerent inacc^rac;es 
cf tre rachir.es and their operators. 
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Through the years < states have oade sporadic efforts to 
control the use of this gadget. Twelve states and the 
District of ColuRbia ha* passed legislation prohibitmq their 
»ise ir\ t:^.o private -crkforcc. An additional teri states prchitit t^.cl..- 
use but pensit an esployee to request an exam. Nineteen states 
only regulate exasmations or license exaniners while r.in* states 
have DO regulation. This patchwork legal saze has not pre en 
effective. Often esployers underame state law hy pressuring 
esployees and ^ob seekers into crossing state lines <^o take the 
tests or "volunteering" to take a test even when the state law 
prohibits requiring or requesting an exanmation. In screes that 
cocpletciy ban the use of lie detectors, employers nay avoid the 
law by hiring m a neighboring stat'2 which peraits exaiaination 
and then transferring the esployee into the state where sue!, 
testing is prohibited. It is clear now that state regulation has 
been perceived as a "seal of approval" on the gadget thus 
resulting in the explosive rise to two oillion tests per year. 

Our criomal justice systea presunes that an individual is 
innocent until proven guilty. The polygraph abuses that 
principle because it requires one to prove innocence. The courts 
in this country refuse to adnit polygraph results as evidence m 
trials because of the docunented inaccuracies of these gadgets. 
It i<; sadly ironic that criamals are protected from polygraphs 
while Anerican workers are not! My bill will put an end to this 
dupl icity . 
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ACLP SURVEY OF STATE POLYGRAPH POLICIES 



States with No Regulation 9 



State 


ACLU calls 
reed in yr 




Colorado 


-180 a yr 




Indiana 


60 a yr 




N . Has^shire 


10 a yr 





Kansas 


24 a yr 




Missouri 


.24 a yr 




Mow YorX 


800 a yr 


(state labor dept 200 a yr) 


M. DaJccrta 


■no staffed 


office 


Ohio 


190 a yr 




Wyoming 


no staffed 


office 



TOTAL 1,288 a yr 
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ACLU Polygraph Survey 

states Which Only Regulate Polygraph Exaainations 
or License Exeuftiners 19 

States ACLU calls Board Suspensions 

reed in yr complaints 



Al abana 



12 a yr 



Ar X SOila 


150 


a 


yr 


•none 

^ince 6-85 


none 


Arkansas 


50 


a 


yr 


8 since '79 1 


PI or ida 


240 


a 


yr 


7 in yr 


1 


Georgia 


60 


a 


yr 


24 a yr 




Till nr\ 1 «s 
X X X JL I IVJ X S> 


150 


a 


yr 


•aaone 


dont know 


KpntticVv 


24 


a 


yr 


4 in last 


yr 2 SUSP 

1 revoke 


irfOU XSxaricl 


180 


a 


yr 


2 since 84 


none 


nx bOi^oo x^^x 


12 


a 


yr 


6 since '76 none 


Nevada 


17 a yr 


20 a yr 


none 


N Mexico 


50 


a 


yr 


2 or 3 


looking at 1 


N. Carolina 


1 


a 


yr 


4 or 5 


none m last yr 
soiRfttine in past 


Oklahoma 


50 


a 


yr 


none 


none 


S. Carolina* 


250 


a 


yr 


2 ever 


no records 


S . Dakota 


no 


staffed office 


none 


none 


Tennessee 


50 


a 


yr 


7 or 8 
(15 or 20 


1 revoke 
since '51) 


Texas 


200 


a 


yr 


16 


none 


Utah 


1 




yr 


1 


2 ever 


Virginia 


50 


a 


yr 


6 


none 



TOTAL 



1,544 a yr 



* « includes calls to S.C. Workers 
ACLU Polygraph Survey 



97 

^ ^ revocations 
Rights Project, Inc. 



15 



ACLU Polygraph Survey 



States Which Prohibit Private Employers From Requiring Polygraph 
Examinations But Which Allow -Requests- of Poly^aph Lams 



State 


ACLU 
reed 


calls 
in yr 


Board 

complaints 


Suspensions 


v»a JL xxorn xa 


55 


yr 


20* 


'" •■" 

none 




12 


a yr 


2 a yr 


just got 
investi^tor 


Idaho no 


Staffed offxce 


do not Xnow of 


any 


Iowa 


24 


a yr 


none 


none 


Montana 


5 


a yr 


poly board: none 
labor dept: 2 a yr 


none 


Maryland 


24 


a yr 


12 a yr 


no licensure 


Nebraska 


50 


a yr 


1 ever 


none 


Pennsylvania 


100 


a yr 


done by local DAs 


no licensure 


Vermont 


6 


a yr 


none 


none 


Wisconsin 


12 


a yr 


11 a yr 


unsure 


TOTAL 


288 




48 





* = Board forned in 1985 
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ACLU Polygraph Survey 

States With Ban on Use of Polygraph in Private Employment 
( No Requesting ) 12 + DC 



Alaska 
Connecticut 
Delaware 
Maine 

Massachusetts 
Michigan * frequently 
Minnesota 

New Jersey * 1 or 2 a week 
Oregon 

Rhode Island 
Washington 
West Virginia 

District of Columbia * frequently 

* = reports of workers being asked to cross state lines to 
take polygraph 
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Mr. Martinez. Thank you, Mr. Williams. 
y.^Tr^ *° P '■^Sht to the witnesses. Because I think Mr. 

McKinney has a time problem I call him first 

Mr. Darden. I will certainly defer to Mr. McKinney. I have no 
time problems. 

Mr. Martinez. All right, Mr. McKinney. 

STATEMENT OF HON. STEWART B. McKINNEY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF CONNECTICUT 

Mr. McKinney. The fact is this is my fifth trip with this bill 

Mr. Chairman, I want to thank you for the opportunity of 
coming here. 

Pat, I liked your statement. It was very good. 

As you know, I have been actively involved at trying to ban poly- 
graph use for many years. I have introduced polygraph legislation 
in the last four Congresses, and I eagerly give my support this year 
to H.K. 1^12. And one of the reasons that I am such an ardent sup- 
porter of Mr Williams' bill and forgot all about my own is that my 
bill was much tougher, and I realize it did not have a chance in the 
attitude of this Congress at the moment. The damage the poly- 
graph IS doing to thousands of Americans every year is appalling 

Last Congress, the House took a serious look at the issue of poly- 
graph testing. Testimony overwhelmingly indicated the need to ban 
the use ot mechanical interrogation devices that simply do not 
work. Time and time again it was pointed out that polygraph test- 
ing IS highly inaccurate, that there is no scientific basis for poly- 
graph testing and that the workers' rights were being violated. 
And yet, not only does the practice of the polygraph continue, but 
it IS growing. 

More than two million lie detector tests are administered in the 
private sector in this country every year. These tests, administered 
under the guise of trying to ferret out dishonest employees and ap- 
plicant, are utilized by employers of all sizes and kinds, ranging 
trrai the Fortune 500 corporations to the 24-hour convenient stores 

Yes, in-house theft is a problem for many companies and drug 
abuse a major concern for many others. We in Congress realize the 
rights of companies to protect themselves from these and other 
problems inhibiting smooth and productive operation. Yet, we 
cannot to erate stepping on or ignoring the rights of free Ameri- 
cans, employees and job applicants. 

And, Mr. Chairman, I should add for the benefit of the commit- 
tee, 1 was a small businessman, not a lawyer. I was in the auto tire 
business and parts supply business. And if you do not think you 
have to watch your P's and Q's in that business, w^l, let me tell 
you because if you do not, the whole warehouse is zone. But you 
don t use he detectors. ' 

Far too often innocent people are labeled as liars and are unjust- 
ly denied employment or lose their jobs. Denying or dismissing rep- 
utable and productive personnel from jobs also impedes a oroduc- 
tive operation, I would say. ^ 

I find it odd and even abominable that a fundamental principle 
ot our law, namely the one that you are innocent until you are 
proven guilty, is violated all the time. I find it odd that our coun- 
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try's judicial system offers protection for our accused criminals and 
not protection for our people. 

Ironically, last session's hearing pointed out that the lie detector 
has built-in bias against truthful people. The more honest workers 
are, the more likely they will fail the test because of their height- 
ened sensitivity to having their honesty challenged. 

Question: Have you stayed in a motel with a woman? 

Answer: Yes, my wife, but can I say it, and what will they think. 

I have a file full of questions that would drive you right up the 
wall, and the honest person does not know how to answer these 
questions. What is lying to this machine and what is not lying? 
And if the audience will forgive me, a tightened sphincter will 
make the machine lie all the time. 

Never mmd. We will go along without any more suggestions 
from me as to how you can cheat. 

So it is the honest person that gets into the quandary. In addi- 
tion, the test is biased against those with various physical condi- 
tions. And there is more and more evidence indicating that the ma- 
chine has a built-in racial prejudice. I am sure you will hear more 
about this later on from the Legal Action Center of New York. 

You will undoubtedly hear, Mr. Chairman, about the underendu- 
sive nature of H.R. 1212. The question will be raised again and 
again, if we in Congress believe that the polygraph is so wicked, 
why not ban it for government use. It's a good question, but it is 
one that must not lead us away from our intention here today and 
it is one of the reasons I have supported Mr. Williams as strongly 
as I have. 

My colleagues here know too well the political reality of this 
body. A total ban on polygraph use in this country would not be 
politically feasible to accomplish, although the polygraph is banned 
in almost every industrialized country in the world. In addition, 
polygraph use in the public sector has a much different purpose 
than in the private sector. And in fact if you want to see how far 
this body can go, you will be asked to vote on mandatory AIDS 
testing for all homeless this afternoon. 

Also, Mr. Chairman, you will hear from witnesses who will advo- 
cate regulating the polygraph industry. Let me inform you, my 
fellow colleagues, that many states have regulations in place which 
have only led to a proliferation of lie detector tests accompanied by 
a higher rate of violation of workers rights. Some states have even 
gone so far as to prohibit polygraph use, but these laws are often 
not strict enough, allowing an employer to ask an employee to 
"volunteer'' to take a test. What do you do when the boss says will 
you volunteer to take a lie detector test? Say no, and somewhat in 
your own mind it admits your guilt? No. What are the conse- 
quences when an employee refuses? We all know. It is also not un- 
common for employers to transfer applicants across state lines to 
avoid interviewing them in states which prohibit polygraph use 
like Connecticut. The citizens of this country need a federal law to 
protect them from the dehumanizing ordeal of the polygraph. 

Last session, polygraph legislation went all the way to the House 
floor and passed. I was rot pleased with the outcome, as many 
amendments exempting various industries diluted the original 
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intent of the measure. However, the bill's passage was a big victory 
for the rights of the American people and the American worker. 

I hope, Mr. Chairman, that H.R. 1212 moves quickly through this 
subcommittee and full committee so that we in the House can 
attest to the sober truth about the polygraph— that it is inaccurate, 
unreliable, intrusive and an unreasonable infringement on a per- 
son s right to privacy and ability to earn a living. Let us do our job 
and maybe this time our colleagues across the hall in the Senate 
will join us. 

Thank you. 

(The prepared statement of Hon. Stewart B. McKinney follows:] 
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Mr. Chairman, I want to thank you for this opportunity to participate at 
tociay's hearing. As you know, 1 have bc«ii actively involved in trying to 
ban polygraph use for many years — I have introduced polygraph 
legislation in the last four congresses, and I cagt*rly give ray support 
this year to H.R. 12U. The polygraph issue has been a high priority on 
ray agenda, and I aa glad that it is a high priority foi this 
Subcocnittce. My fellow colleagues, wc know only too well the danage 
that the polygraph can do to one's livelihood and career, and the daaage 
it is doing to thousands and thousands of American citizens every year. 

Last Congress, the House took a serious look at the issue of polygraph 
testing. Testiaony overwhelaingly indicated the need to ban the ua« of 
taechanical interrogation devices that siaply do not work Tine and time 
again it was pointed out that oo?/graph testing is highly inaccurate, 
that there is no scientific basis for polygraph testing, and that 
workers* rights jre being violate I. And yet, not only does the practice 
of the polygraph ocrjist, it's growing. 

More than 2 million lie detector tests arc administered in the private 
sector m this country every year. These tests, administered under the 
guise of trying to ferret out "dishonest" employees and applicants, are 
utilized by e-aployers of ill sires and kinds, ranging from Fortune 500 
corporations to 24-hour convenient stores. Yes, in-house theft is a big 
problem for many companies and drug abuse a major concern for many 
others. We in Congress recognize the rights of companies to protect 
themselves from these and other problems inhibiting smooth and productive 
operation. Vet, we cannot tolerate stepping on or i^rnoring the rights of 
emloyees and job applicants. Kar too often innocent people are labeled 
as liars and are unjustly denied employitent or lose their jobs. Denying 
or dismissing reputable and productive personnel from jobs also impedes a 
productive operation, 1 might add. 

I find it odd and even abominable that a fundamental principle of our 
law, namely that one is innocent until proven guilty, is foresaken by 
allowing our country's workers to be subjected to polygraph testing, 
forcing them to prove their honesty and integrity. 1 find it odd that 
our country's judicial system affords b,<sic protection of rights to 
criainals by excluding lie detector resi Its as evidence in courts, and 
yet this same right is not given to our nation's workers. 

Ironically, last session's hearing pointed out that the lie detector has 
a built-m bias against truthful people. The more honest workers are, 
the more likely they will fail the test because of their heightened 
sensitivity to having their honesty chalUnged. In addition, the test 
is biased against those with various physical conditions. And there is 
aore and more cvid«*nce indicating that the machine has a built-m racial 
prejudice. I an jure you will hear more about this later on in this 
hearing from the Legal Action Center of New York representative. 

You will undoubtedly hear, Mr. ChairmaM, about the underenc lus ive nature 
of H.R. 1212. The question will be raised again and again, if we in 
^.fiif,r.»s$ believe that the polygraph is so wicked, why n^t ban it for 
governnenc use. It's a good question, but one that must not lead uS away 
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from our intention here today. My colleagues here know too well the 
political reality of this body. A total ban on polygraph use in this 
country would not be politically feasible to accomplish, although the 
.jolygraph is banned in almost every industrialized country in the world. 
In addition, polygraph use ia the public sector has a -auch different 
purpose than the private sector. 

Also, Mr. Chairman, you will here from witnesses who will advocate 
regulating the polygraph industry. Let me inform you, my fellow 
colleagues, that many states already have regulations in place which have 
only have led to a proliferation of lie detector tests accompanied by a 
higher rate of violation of worker rights. Some states even have gone so 
far as to prohibit* polygraph use, but these laws are often not strict 
enough, allowing an employer to ask an employee to "volunteer" to take a 
test. What are the consequences when an employe^; refuses to volunteer? 
We all know. It is also not uncommon for employers to tranfer applicants 
across state lines to avoid interviewing them in states which prohibit 
polygraph use. The citizens of this country need a federal law to 
protect them from the dehumanizing ordeal of the polygraph. 

Last session, polygraph legislation went all the way to the House floor 
and passed. I was not pleased with the outcome, as many amendments 
exempting various industries diluted the original intent of the -aeasure. 
However, the bill's passage was a big victory for the rights of the 
American people. I hope, Mr. Chairman, that H.R. 1212 moves quickly 
through this subcomniittee and full committee so that we in the House can 
attest to the sober truth about the polygrapn — that it is inaccurate, 
unreliable, and intrusive, an unreasonable mfringment on a person's 
ight to privacy and ability to earn a living. Let's do our job and 
maybe this time the Senate will follow suit. 
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Mr. Martinez. Thank you, Congressman McKinney. 
Do you have to leave now or can you wait for a few questions? 
Mr. McKinney. I have got a few more minutes. 
Mr. Martinez. All right. Congressman Darden. 
Mr. McKinney. I want to hear Mr. Darden anyway. Rare oppor- 
tunity. 

STATEMENT OF HON. GEORGE DARDEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF GEORGIA 

Mr. Darden. I want to thank you, Mr. Chairman, and members 
of this committee for the opportunity to testify here today before 
you. And I also want to state that our colleague, Mr. Bill Young 
from Florida, would be here but he has a commitment in another 
committee. I believe it is the Defense Appropriations Subcommit- 
tee, and adopts my testimony this morning as his view on the sub- 
ject. I also want to commend you, Mr. Chairman, and you, Mr. Wil- 
liams, for taking the lead in bringing this issue forward and for 
consideration in the Congress. I think you are doing the nation a 
service by raising public sensitivity to this issue. 

We all believe that something must be done to curb polvgraph 
abuse. Last year, this committee heard te^Mmony from er ^ioyees 
who had lost their jobs and whose careers aad been seriously jeop- 
ardized as a result of improperly administered polygraph examina- 
tions. We in Congress, I believe, have the responsibility to regulate 
the use of polygraph examinations and to stop these abuses from 
happening. 

But what we must determine here today, I think where disagree- 
ment follows, is how do we best do that. There are a number of so- 
lutions being proposed, and I am suggesting one way while this 
committee has taken a different approach. I think we are all trying 
to do the same thing. It is just a difference in how we get to the 
final result or the final product. 

Pereonally, I believe we would best serve the public by working 
together to develop a bill that offers protection for consumers and 
employees through rigorous but fair regulation of polygraph use in 
the private sector. 

I hope the final solution tha^ we develop does allow us to curb 
polygraph abuse, but also help American businesses protect their 
personnel, their property and information as well as the public at 
large. 

I believe that internal investigations are the most effective way 
of detecting crimes before they affect customers and the public. 
Both private businesses and the government have found that the 
polygraph can be useful as one element in these internal investiga- 
tions. And let me emphasis one element, and not certainly a com- 
plete determinant. The polygraph has been endorsed by top offi- 
cials at the Defense Department, the CIA, an^* the other national 
security agencies as being up to 95 percent effective. Yet all of us 
know that the polygraph is not foolproof. If there were a foolproof 
way to detect employee theft or to conduct criminal examinations, 
I am sure that we would all advocate using it by now. But there is 
not. In this imperfect world, polygraph examination results with a 
95 percent accuracy rate, or at least up to a 95 percent accuracy 
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rate, can be very valuable as a part of the evidence gathered in an 
investigation, either in the public or the piivate sector. 

I think we all know that crime in America continues to be an 
ever-growing concern, and I believe that the polygraph can help 
American businesses protect themselves and the public. 

Last year, and I am sure you are familiar with these figures, 
they have come out in testimony before, crimes against business 
cost the American economy at least $40 billion annually with some 
estimates putting the cost at up to $200 billion a year. The Nation- 
al Association of Chain Drug Stores says that prices are 10 to 15 
percent higher because of losses due to theft, and we are talking 
about inside theft and not shoplifting. 

The accounting firm of Arthur Young & Company found that in- 
ternal theft, and not shoplifting, is one of the leading causes of in- 
creasing retail losses. Each consumer in the United States today 
spends an extra $300 a year to compensate for these losses. This 
frankly is an added tax which consumers must bear. Businesses 
have an obligation not only to protect their stockholders but to the 
public to contain these losses. 

But it is not just our pocketbooks that are hurt by these crimes. 
Insider thefts can be a matter of life and death. An estimated $1 
billion in drugs are stolen from the pharmaceutical industry every 
year. The Drug Enforcement Administration says that when these 
stolen, but legally produced, drugs reach the black market, or are 
used improperly, they kill and injure twice as many people as do 
illicit drugs such as heroin and cocaine. 

The banking and securities industry also is increasingly vulnera- 
ble to inside crime as we have seen by the recent revelations on 
Wall Street. The American Bar Association says that business com- 
puters are now being used to embezzle money, alter data and de- 
fraud corporate stockholders of up to $730 million a year. The ABA 
said employees are responsible for 78 percent of these losses. 

Further, the American Bankers Association says that there were 
about 6,300 instances last year of bank fraud and embezzlement by 
employees in 1985 as opposed to 6,000 bank robberies. But banks 
lost 17 times more money to insider crimes than they did to bank 
robberies. 

So therefore, I believe American businesses must have access to 
the investigative tools they need to do the best job they can in pro- 
tecting their assets and inventories, their information, and custom- 
ers. 

And like I say, it is a lot more difficult to protect assets of a mul- 
tinational company than it is a tic store up in Connecticut some- 
where. 

Courts in states such as Arizona and Missouri have upheld the 
use of polygraph testing. And in my home state of Georgia, as in 
other states, the Supreme Court allows admission of polygraph re- 
sults as evidence with the prior consent of the parties. In other 
words, you can stipulate prior to the taking of the test that it will 
be admitted as evidence. 

One of the reasons I asked to come before this committee today 
because I believe I bring a special perspective to the committee. I 
had experience with the polygraph when I was a district attorney 
Jn Cobb County, Georgia, a rapidly growing community in the met- 
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ropolitan Atlanta area. Ana while I served as a gang busting, 
crime fighting corruption-eliminating district attorney, I found that 
it could be used quite reliably as an investigative tool. As defense 
counsel, I also found instances where we were able to exonerate 
persons who were wrongfully accused of the crime. Even eye-wit- 
ness testimony is not perfect, and there are more people today in 
the prisons of America who were wrongfully committed and con- 
victed on eye-witness testimony, which is mistaken, than for any 
other reasons. 

And let me say parenthetically that I was a district attorney and 
I was a defense counsel, and a number of my detractors back in my 
jurisdiction used to say that I put more people in prison as a de- 
fense counsel than I did as a prosecuting attorney. [Laughter.] 

The polygraph, though, I do believe helps exonerate the innocent 
m private businesses where many employees have kept their jobs 
because of polygraph examination proved, they were innocent of a 
crime committed in their work area. 

But a polygraph, as I said before, is useful, but it is not infallible. 
I do not believe that it is witchcraft as it has been characterized by 
some of us here today. But I believe that we do need to have legis- 
lation to set minimum federal standards on a nationwide basis to 
assure that the polygraph is used fairly, accurately and consistent- 
ly whenever and wherever the tests are given. 

I believe we all have the same goal here today, in other words. 
We all want to protect the innocent and frightened employee from 
being subject to a polygraph test with his or her job hanging in the 
balance based upon the results. 

We also want to prevent improperly trained examiners from 
^^]^^ equipment that is not reliable and that could skew the re- 
sults. The polygraph is only as good as the examiner, and it is es- 
sential that the examiners be well trained and responsible if the 
results of the tests are to be of any value. My bill would also set 
strict standards for the polygraph examiner training and equip- 
ment. 

Our state legislature in Georgia, of which I was a former 
meniber, has developed legislation that addresses the concerns of 
all the parties in this issue. I think it would be an abuse of power 
for us in Congress to pass legislation here that would simply sweep 
arid set aside the legitimate deliberations of the Georgia General 
Assembly and other state legislatures throughout the country. 

For example, my colleague, Mr. McKinney, has already stated 
that his particular state, Connecticut, prohibits the use of poly- 
graph m the private sector. I think that is proper if the state wants 
to take that action, and my bill would not preempt that rule. 

However, the bill that Congressman Young and I will offer sets 
minimum federal standards while permitting states to continue to 
junction m their legitimate roles to develop their own polygraph 

I believe, again, that we all want to accomplish the same thing— 
to protect employees, e. ployers and consumers. And now I finally 
want to get to what I think is the thrust, though, of the problem 
we face. 

I cannot justify and I do not believe we can justify giving the 
public sector the use of the polygraph while denying it to the pri- 
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vate sector. Nuclear power plants, public utilities, trucking, phar- 
maceutical companies are just a few of the many industries that 
have tremendous responsibilities to guard the public health and 
safety. If the polygraph can be useful to them, then I believe they 
should be able to use it. 

We owe the private sector the same degree and the same amount 
of protection that we owe the Department of Defense. The Congress 
voted two years ago 333 to 71 to authorize the Defense Department 
to expand its use of the polygraph to help guard national security. 
The government sets standards for how it should be used to help 
ensure its accuracy and to protect the rights of those who are sub- 
ject to the examinations. I do not believe that we owe the private 
sector any less. 

Another option we have to equalize this imbalance would be to 
curtail its use entirely— to ban it both in the private and public 
sectors. And quite frankly, this would be more consistent, in my 
view. That approach would be far more preferable than the double 
standard that we seem to be contemplating here today. If the poly- 
graph does not work in the private sector, it does not work in the 
public sector either. 

I am not suggesting that my bill contains all the answers, nor do 
I believe that an outright ban of the polygraph in the private 
sector is the answer. I would support the necessary restrictions and 
safeguards on the use of the polygraph technique. What I would 
hope we can do is work together in a bipartisan fashion to develop 
a fair and reasoned solution that recognizes all points of view in 
this debate. 

I want to thank you again for your courtesy in allowing me to be 
here today. I look forward to working together with you to fashion 
a solution to a very serious problem that we all agree has signifi- 
cant implications on the private and public sector. 

[The prepared statement of Hon. Buddy Darden follows:] 
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Prepared Statement of Hon. Buddy Darden, a Representative in Congress 
From the State of Georgia 

I want to thank the chaiman and members of the committee 
for this opportunity to testify here today. I also would like to 
commend my colleagues Mr.. Williams and Mr. Martinez for taking 
the lead in bringing this issue forward for consideration by 
Congress- You are doing the nation a service by raising public 
sensitivity to this issue- 

We all believe that something must be done to curb polygraph 
abuse. Last year, this committee heard testimony from employees 
who had lost their 3obs and whose careers had been seriously 
damaged as a result of improperly administered polygraph 
examinations. We in Congress have a responsibility to regulate 
the use of polygraph examinations to stop this from happening. 

What we must determine is the best way to do that. There 
are a nuinber of different solutions being proposed. I am 
suggesting one way while this committee takes a different 
approach. I believe that we would best S' rve the public by 
working together to develop a bill that offers protection for 
consumers and employees through rigorous, but fair, regulation of 
polygraph use in the private sector. 

I would hope that the final solution that we develop allows 
us to curb polygraph abuse while helping American businesses 
protect their p3rsonnel, property, and information as well as the 
public at large. 

Internal investigations are the most effective way of 
detecting crimes before they affect customers and the public- 
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Both private businesses and the government have found that the 
polygraph can be useful as one element in these internal 
investigations. The polygraph has been endorsed by top officials 
at the Defense Department, the CIA, and other national security 
agencies as being up to 95 percent effective. Yet all of us know 
that the polygraph certainly is not foolproof. If there were a 
foolproof way to detect employee theft or to conduct criminal 
examinations, I am sure that we would all advocate using it. But 
there is not. In this imperfect world, polygraph examination 
results with a 95 percent accuracy rate can be very valuable as 
part of the evidence gathered in an investigation, either in tho 
private or the public sector. 

Crime in America is a serious concern, and the polygraph can 
help American business protect itself and the public. 

Crimes against business cost the American economy at least 
$40 billion annually with some estimates putting the cost at $200 
billion a year. The National Association of Chain Djug Stores 
says that prices are 10 to 15 percent higher because of losses 
due to inside thef^. . The accounting firm of Arthur Young and 
Company found that internal theft — not shoplifting — is the 
leading cause of increasing retail losses. Each consume, in the 
United States spends an extra $300 a year to compensate for these 
losses. This is an added tax that consumers must bear. 
Businesses have an obligation not only to their stockholders but 
also to the public to contain these losses. 

But it is not just our pocketbooks that are hurt by these 
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crimes. Insider thefts can literally be a matter of life or 
death. An estimated $1 billion m drugs are stolen from the 
phajrmaceutical industry every year. The Drug Enforcement 
Administration says that when these stolen, but legally produced, 
drugs reach the black market or are used improperly they kill and 
injure twice as many people as illicit drugs. 

The banking and securities industry also is increasingly 
vulnerable to inside crime. The American Bar Association says 
that business computers now are being used to embezzle money, 
alter data, and defraud corporate stockholders of up to $730 
million a year. The ABA said employees were responsible for 78 
percent of these losses. 

Further, the American Bankers Association says that there 
were about 6,300 instances of bank fraud and embezzlement by 
employees in 1985 as opposed to 6,000 bank robberies. But banks 
lost 17 times more money to the insider crimes than to robberies. 

I believe that all American businesses must have access to 
the investigative tools they need to do the best 30b they can m 
protecting their assets and inventories, their information, and 
customers. 

Courts in suates such as Arizona and Missouri have upheld 
the use of polygraph testing. And m my home state of Georgia, 
as in other states, the Supreme Court allows admission of 
polygraph results as evidence with the prior consent of both 
parties. 

One of the reasons that I asked to come before this 
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committee today to speak on this subject was because I believe 
that I bring a special perspective, I had experience with the 
polygraph when I was a district attorney in Cobb County, Georgia, 
a rapidly growing community m the metropolitan Atlanta area. We 
used the polygraph quite reliably as an investigative tool. As a 
defense counsel, I used it in many instances to exonerate persons 
who were wrongfully charged with a crime. Even eye-witness 
testimony is not perfect. There are more people in the prisons 
of America who were wrongfully convicted on mistaken eye-witness 
testimony than for any other reasons. 

The polygraph also helps exonerate the innocent m private 
businesses where many employees have kept their jobs because a 
polygraph examination proved they were innocent of a crime 
committed in their work area. 

The polygraph is useful, but it is not infallible. And that 
is why I have introduced a bill to set minimum federal standards 
on a nationwide basis to assure the polygraph is used fairly, 
accurately, and consistently whenever and wherever the tests are 
given. 

I believe that we have the same goal. We all want to 
protect the innocent and frightened employee from being subject 
to a polygraph test with his or her job hanging in the balance 
based upon the results. 

We also want to prevent examiners . rom using equipment that 
is not reliable and that could skew the results. The polygraph 
IS only as good as the examiner, and it is essential that 
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examiners be well trained and responsible if the results of the 
tests are to be of any value. My bill also would set strict 
standards for polygraph examiner training and equipment. 

Our state legislature in Georgia, of which i was a member, 
has developed legislation that addresses the concerns of all 
parties on this issue. I think it would be an abuse of power for 
us to pass legislation here that would simply sweep aside the 
legitimate deliberations of the Georgia Genera. Assembly and 
other state legislatures across the country. The bill that 
Congressman Young and I have offered would set minimum federal 
standards while permitting states to continue to function in 
their legitimate roles to develop their own polygraph laws. Our 
bill also would give individual states full authority to 
legislate more stringent polygraph regulation or even to prohibit 
the use of the polygraph in the private sector. 

I believe that we want to accomplish the samo thing — to 
protect employees, employers, and consumers. I just can't 
justify giving the public sector the polygraph while denying 
to the private sector. Nuclear power plants, public utilities, 
and trucking and pharmaceutical companies are dusL a few of the 
many industries that have tremendous responsibilities to guard 
public health and safety. If the polygraph can be useful to 
them, then I believe they should be able to use it. 

We owe the private secto- the same degree and the same 
amount of protection that we owe the Defense Department. The 
Congress voted 333-71 two years ago to authorize the Defense 
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Department to expand its use of the polygraph to help guard 
national security. The government sets standards for how it 
should be used to help ensure its ac^^aracy and to protect the 
rights of those who are subject to the examinations. I don't 
believe that we owe the private sector any less. 

Another option we have to equalize this imbalance would be 
to curtail its use entirely to ban it both in the private and 
Idblic sectors. That approach would seem to me preferable to the 
double standard that is being contemplated. If the polygraph 
does not work in the private sector, it surely does not work in 
the public sector either. 

I am not suggesting that my bill contains all of the 
answers, nor do I believe that an outright ban of the polygraph 
\n the private sector is the answer. I would support necessary 
restrictions and safeguards on the use of the polygraph 
technique. What I would hope we could do is work together to 
develop a reasoned and fair legislative solution that recognizes 
all points of view in this debate. 

I thank the committee for giving me the opportunity to 
testify here today and look forward to working with you to 
develop a bill that is fair to employers, employees, and 
consumers alike. 
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Mr. Martinez. Thank you, Congressman Darden. 
JJ'^K^ ^ tell you that we have a five minute rule, but that is 
' T <^""<^erson s opening remarks he talks about fair- 

[SghterT ^'"^ Congressman McKinney 30 minutes to rebut. 

Prid^rinHv introduce the newest member of our committee. 
if red Grandy. from Iowa. Welcome to the committee. 

Mr. Grandy Thank you. Mr. Chairman. I would like to say I was 
not given a polygraph test to get that job. [Laughter.] 

Mr. Martinez. Thank you. ^ i & j 

membire"'"" ^ ^^"^^""^ fo'" questions he has of the 

Mr. WiLUAMS I want to say. Stu. before you leave that you have 
been the leader for a long time on this issue in the Congress I rec- 
ognize that People concerned about workers' rights should recoe- 
mze that. Only the vagaries of the minority and majSy system 
prevent more recognition of your leadership 

Ril'i-.c^''?"'''^ ■ ^- f^'-- gentlemen. Excuse me. 

c^ra!:t1era':rceter"a '^^^ "^^^ P^^^^^^^' 

cou'iseuXader^h^T^^^^^^^^^ ^"'^ '^^""""^ 

Buddy you and I have gotten along well on this issue and we 
wU continue to do so. I appreciate your assistance and competition 

fii^Uon'we c?n'gTt.''' " '^^^^'^ ''"'^^"^ «f 
The state of South Carolina has regulated examinations, poly- 
graph examinations since 1972. Buddy. And in 1984. the legislative 
audit counsel of South Carolina General Assembly conducted a 
sunset review of the lie detector program as required. And among 
other things, they concluded this: ^ 
"The program did not adequately handle the complaints, con- 
?h^t'r''^.Si°'" '"°"'i°'" ^"'^"^^'•y- The urogram cannot ensuTe 
op^iatore?' P'-otected against incompetent and/or unethical 

5„iS^ '^°''}^ *hat in state after state of regulated 

k n«l-Sn«°nv follow your procedure and rigulate 

l?nt^ ^^^^r ^/".then spread that problem all across this 
country. The great explosion in lie detectors. Buddy, is when thev 

fh'^ "X ^u^--^^^' businesses begin to use them because 

the public begins to trust the gadget. 

I do not even know whether you agree with the basis of my 
premise or with what was found by the legislative audit counsel il 

to r.thp7c7il«c' u TYt"" ^^"•'^ ^^""^^ that could be extended 
to other states. But if the gadget appears to be as unreliable as I 
S t fu? evidence now indicates it is. what warrants you to 
think that we ought to standardize it across America*? 

Mr Darden. Well first of all. with reference to the state of 
bouth Carolina which is a neighboring state to Georgia. I have 
always had serious question about their wisdom ever since thev 
fired on Ft. Sumter and started the Civil War. [Laughter 1 

But seriously seriously. Mr. Williams. I think ylu have a leeiti- 
mate concern. However, use of the polygraph may well grow under 
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a legitimate licensing and standards act, because then I think you 
will certainly curb the number of potential abuses on the system. 

I think when you consider that 2 million tests are given annually 
and only a handful of instances come to the attention of this com- 
mittee where people have been improperly treated, I think the 
factor, or the mistake, or error, or abuse is considerably reduced, 
and that's what we are talking about. 

I do not think administering of a polygraph test per se means 
that anyone is losing a valuable civil right. I think that a person 
though has a right, and we ought to preserve that right to a fair 
and properly administered test by a qualified examiner. 

Mr. WiLUAMS. I cannot disagree with your critical judgement 
about your neighboring state Let me bring it closer to home. 

Two newspapers which serve your county in your state have run 
fairly recent editorials, and I ask unanimous consent that these 
editorials may be included as part of the record. 

Mr. Martinez. Without objection, so orH<;red. 

[The ailicles follow:] 
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Polygraph is living its own lie 



As CoDfreas' nnal-<Ja>'» frenzy hits its 
stnd€, the casualty list mounts. Out wortJby 
measure apparently down for the count H 
the Polygraph Protection Act. which would 
ban lie^etector tests by private employers. 
This time around, the proposal came closer 
to passage than ever before, but H now 
seems certain time will run out before the 
Senate can offer a final yea or nay. 

That's a pity, because one central fact 
has emerged from the debate on this issue, 
Ue^clector tests are anything but truthful. 
Employers who use them as a way to keep 
workers honest make several mistakes. 

First, tfiey kid tnemseives. PolygrapJi 
tests do not detect deception at all Rather, 
tbey measure fear, as indicated by heartbeat 
and 5kin moisture. Practiced con artists can 
manipulate the machine to their advantage 
while scared mcocents may appear to lie. 

Not only can "the box" give employers 
a false sense of security, its uv can abridge 
some fundamental nghts of worlcers. 

An esimiated 2 million polygraph tests 
are given each year in the United States. 



Yet the congressional Office of Technology 
Assessment says studies it has reviewed 
show such inquiries are on target anywhere 
from M to 98 percent of the lime. Which 
means at best, 40.000 Americans yearly may 
be falsely implicated, and at worst. 720.000. 

Ah, but it's a great inUmldaUon tool, say 
some employers; often a suspected worker 
will confess to a misdeed as soon as he is 
asked to uke the test The problem with 
that reasoning is obvious: It sacrifices the 
rights of fJhe innocent in order to ferret out 
the guilty. That approach runs directly c /n- 
trary. Ujoqm basAc American pnociples. . 

Glut's more, it's a mighty strange way 
to find miscreants. Maybe some do panic 
and confess. But the smarter ones likely 
won'L What will they have to lose? 11 they 
stay cool, they may beat the box. 11 they 
register -deception" - well, so what? So do 
plenty of innocent people. - 

Any employer who thinks the polygraph V 
is a panacea for employee pilferage and the / 
like is mistaken. When the new Congress / 
convents next year, it needs to scrap the lie J 
detector as a management tooL / 
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Polygraph an unreliable spy-catcher 



The federal government made major 
progress Ust year in its effort to shore up 
its defenses against spies, reducing by 
800,000 the number of federal employees 
and 'contractors with security clearances. 
Now Uncle Sam whispers secrets into the 
ears of a mere 2.2 million workers and 1.4 
million contractors, says the Government 
Accounting Office. 

Clearly, more cuts are in order. The 
number of bureaucrats alone who retain 
clearances surpasses the population of metro 
Atlanta and that of many states. 

Reduction not only limits possibilities 
for security nsks, it also allows the feds to 
ucllit oversee workers who rema:n pnvy to 
secrets. As the ranks of cleared workers bal- 
looned over the years, the feds bad all but 
abandoned their policy of conducting period- 
ic reinvestigations. 

Another benefit from the cuts: With few- 
er cleared workers, officials are less likely 
to classify paperwork unnecessarily. In the 
old days, overclassification inadvertently 



eroded respect toward secret designations. 

Meanwhile, administration spy-busters 
have created one problem in their otherwise 
salotary effort They are far too enamored 
of the polygraph machine. Since 1981. the 
Pentagon has more than doubled the number 
of lie-detector tests given to employees,' Last 
year. 13.800 were wired to the box. up 2.700 
from the year before; in all. 18.213 tefts 
were administered in agenaes involved with 
national-security matters. 

The tests are highly unreliable. Skilled 
spies, can evade detection on the machines 
while scared-but-honest folks can sometimes 
register deception. The n^achines measure 
nervousness more than truthfulness. 

And what did the feds learn from Lheir 
tests? Apparently not much. Only twice m 
1985 did a lie-detector test result in a denv^l 
or revocation of security clearance. 

The government is on the right track 
with its anti-spy campaign — but it needs to 
resist unacceptable high-tech shortcuts. 
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Mr. WiLUAMS. But, I would like to read just the closing sentence 
in each editorial written no doubt by fellow citizens of yours. 

The first says, "Any employer who thinks the polygraph is a pan- 
acea for employee pilferage and the like is mistaken. When the 
new Congress convenes next year, it needs to scrap the lie detector 
as a management tool." 

And the Atlanta Journal summed up by saying this with regard 
to the lie detector, "The government is on the right track with its 
aiiti-spy campaign, but it needs to resist unacceptable high tech 
shortcuts." 

Mr. Darden. May I respond, Mr. Williams, by saying that they 
also state that my bill ought to be placed in the trash can and you 
did not read the more embarrassing parts of those editorials. But I 
would point out to you that those same newspapers last year did 
endorse my candidacy for reelection to Congress. [Laughter 1 

Mr. Williams. Well, I certainly agree with that. 
iPil^'l- .^^™EZ. I can understand why they did have their own 
h/Uiot JVess. I mean from your early description of your activities as 
district attorney. 

Mr. Williams. Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Williams. 

I will turn to Steve Gunderson now. 

Mr Gunderson. I think those same editorial boards endorsed 
Ronald Reagan for reelection too. So editorial boards, we refer to 
them when they do something we like. 

Buddy, you talk about the valuable use of polygraph as an inves- 
titive tool. That would seem to suggest that you do not believe 
that the polygraph ought ever be used by itself in terms of making 
a total and complete decision; is that correct? 

Mr. Darden. Absolute not, you are correct, Mr. Gunderson In 
fact, niy bill provides that it cannot be used by itself. I envision 
using, let us say a bank has a potential theft or theft has occurred, 
and there are let us say six employees who have access to the 
records or the money that has been taken. Then the polygraph 
could be used to question as part of the process there, and many 
times would help focus on the particular suspect. 

But more importantly, more importantly, can be used to exoner- 
ate, to exonerate five people, or perhaps all six of them. 
• ^ experience with the polygraph where its inaccuracy has been 
involved have been that people who actually lied go off, or got by 
the test, not the other way around. 

Mr. Gunderson. My concern about the use of the polygraph, be- 
cause I share Mr. Williams' cynicism about its validity, is that we 
use it m the absence of other factors, and I have consistently sug- 
gested that what we ought to do is ban the use of polygraph in pre- 
emplo3Tnent screening where there is no other history or basis for 
a ucCiLJc . to be made. 

How do you respond to that concept? 

Mr. Darden. I would support that concept so long as you say 
that it IS the only and sole determinant, it should be banned. I 
think It ought to be used in cjncert with other investigative aids. I 
think the background examination, for example, one's past experi- 
ence, ones past performance on other js os, that is perhaps the 
single most, single most effective way. 
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However, I think we all agree that it is very difficult to get the 
true facts about a person's past employment from a past employer. 
I think we all have a tendency to be quite generous to employees 
whose performance has not been stellar in the past. And '.vhen they 
leave us, we want to see them do well in other places. So I do not 
think a background check totally by itself is sufficient. In many in- 
stances, finger printing is required, i think that is a bit drastic. But 
I, frankly, wouP rather be subjected to a lie detector test or a poly- 
graph examination than a finger print examination. And I think 
we ought to use polygraphs as a component of an overall back- 
ground examination and pre-employment screening should never 
be solely determined by the use of polygraph. And that is done 
today in many instances, I regret to say, and that should not be 
permitted. 

Mr. GuNDERSON. I am amazed that smoking actually is proven to 
kill people and the maximum government response is labeling. The 
maximum impact of an incorrect polygraph is that you are going to 
lose your job, and yet we are suggesting that we totally prohibit 
that. You come from a strong background in criminal law where 
the reading of rights is an automatic right that ought to occur. 

Perhaps what we ought to do in polygraphs is just that; we ought 
to require some labeling and we ought to require before a poly- 
graph can ever be administered that the administrator of that poly- 
graph test read, to the person about to be tested, a statement indi- 
cating that the polygraph, in and of itself, is not a valid, credible 
test and has been proven to be consistently wrong and therefore 
cannot be u^ed solely by itself as a determinant. 

How do you react to that kind of a concept? 

Mr. Darden. I accept that suggestion. I think it is a very valid 
one. I have included it in the bill that Mr. Young and I will intro- 
duce in that the examinee, or the potential examinee receives a 
written form stating that a polygraph is to be administered, that it 
cannot be used solely to determine whether or not that person is 
employed or not, and that, more or less, the rights of the person, 
including the right to decline to take that polygraph examination, 
should be in. 

I think you are on the right track insofar as I am concerned and, 
again, I think we ought to do all we can to prevent the abuse, and I 
think measures like this would come more closely to reducing or 
eliminating abuse than just an outright ban in the private sector. 

Mr. GuNDERSON. Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Gunderson. 

Mr. Grandy. 

Mr. Grandy. Thank you, Mr. Chairman. 

I am new to this issue. Congressman Darden, so forgive me if I 
ask what seem to be naive questions. I am concerned that the 
margin of error is estimated to be anywhere between 90 percent 
and 40 percent in polygraph testing. Do you believe it is within 
those parameters? 

Mr. Darden. No, sir, I think your figure on the low side, 40, is 
not correct, unless you and I were giving the examination and serv- 
ing as the examiner perhaps it would go that low. But for a proper- 
ly trained professional, who has studied the issue, who has given 
tests beforp as an intern and maybe a years experience, I think 
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that figure would be from 85 percent to 95 percent, and I think you 
have touched on the real problem is the qualification of the exam- 
iner, and this is what our bill seeks to do. 

Mr. GiANDY. Let us assume it is 80 to 85 percent accurate. Are 
there presently any means of recourse to people that are unfairly 
assessed by the test and are perhaps innocent? What is their 
means of redress right now? Assuming we have a private sector in 
place, what provisions exist for people who are innocent but proven 
guilty under the test? 

Mr. Darden. First of all, a civil redress is provided in that you 
can go into federal court and you can bring an action against that 
particular company. So you can go in a state court, for that matter. 
A remedy is provided. 

Now right now there is no remedy except as might be establLhed 
by case law. There is no specific federal right to come into court 
and petition for redress of your grievances under statute. The few 
cases that have been decided, and I think Mr. Williams referred to 
them earlier, have been a result of case law and not as a statute. 
And I think that one thing that this committee ought to do in any 
bill, r^ardless of what it says, is to provide a specific statutory 
right and a mechanism for coming into a federal or a state court to 
assert that particular grievance and to obtain damages against a 
person who violates certain minimum standardis. 

Mr.. Grandy. Do you have any figures showing the number of 
companies who have decided against using polygraph testing and 
have ruled it out of hand simply because they are concerned about 
the margin for error? 

Mr. Darden. No, sir, I do not. I have— as I visit companies in my 
capacity as a member of the Armed Services Committee, I will 
sometime ask them what is their policy on polygraphs, and I have 
not been able to establish any clear pattern, but I have no specific 
hard data. 

Mr. Grandy. I am concerned about the fact that there is a possi- 
bility for wrongfully accusing someone with this kind of test and 
there does not appear to be anything here that allo*vs them any 
kind of automatic redress. I must say that I agree with Mr. Gun- 
ierson that if this is going to be administered, it ought to be ad- 
ministered after the fact. 

Let me ask you what the statp^s i& of the t-echnoiogy of p^/lygraph 
testing? Has there been an imp>'ovement in the test over the last 
20 years? Is it more effective now than it used to be? 

Mr. Darden. In my view, Mr. Grandy, it is certainly more effec- 
tive now than it has been. Of course, we h^^ve seen a technical rev- 
olution in this country, not only In the past 20 years but in the last 
three years and certain high tecl. concepts, and this, of course, this 
technology, some of it has been ap^plied to the polygraph or the lie 
detector so that a number of Cf ^mponents of the machine have been 
able to incorporate some of thi^ new technolog>'. 

Mr. Grandy. But if it is >nly % percent efiective now and has 
the capability of being 95 percent effective, are we not premature 
in allowing it to be used i i the private sector undi there is a possi- 
bility of a higher success rate? Should we let the technology dictate 
the law to us rather thar^ dictate the law to tlie technology? 
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Mr. Darden. Well, first of all, remember it is being used now 
and being used very extensively right now to the extent of 2 mil- 
lion people per year in this country are administered a lie detector 
test, so it is being used rather extensively. 

What I am after by my solution is try to, if not eliminate, to 
reduce substantially the number of abuses that take place. And I 
think that the number of abuses are, frankly, or at least the per- 
centage happen to be diminishing over the years. But, again, this 
system, polygraph, lie detector or whatever you call it, certainly is 
not perfect. It is not infallible, but neither is any system in this 
work. 

As I mentioned before that there are more people today in the 
prisons of America because of mistaken eye-witness testimony than 
for any other reason. And certainly the institution which we 
belong, which has established a record of almost 200 years now, is 
not perfect. There will always be imperfections and there will 
always be a margin for error. 

Mr. Grandy. ThanK you. Congressman. 

Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Grandy. 

For point of clarification, where did you get the difference in per- 
centages? I would ask that question, is the 95 percent accuracy rate 
a national scale and measured by whom? 

Mr. Darden. I was referring to polygraph testing as used by the 
national security agencies, the CIA and the FBI. They find them, 
Mr. Martinez, to be 85 to 95 percent correct. And I think you are 
making a good point because they, they have certain established 
procedures and highly qualified examiners, and I think that is the 
key to it is to regulate the industry in such a way that you are sure 
that you do not have some jackleg or shady tree type examiner ad- 
ministering this test and that you do have a highly qualified pro- 
fessional. 

Mr. Martinez. Believe me, there are many states where they are 
not regulated, where you find just the exact type that you are talk- 
ing about. I think if they measured the test accuracy there, that 
percentages would drop more to what Mr. Grandy suggested, of 40 
percent. That figure he referred to, I have heard, too, percentages 
must depend on whose information we are looking at. 

I know in three particular instances enforcement agencies whose 
polygiaphers, it was determined after several instances, were en- 
tering their own biases into the final decisions whether this person 
lied or not. So in these instances it is not just the machine; it is the 
}"ersonnel too as you have suggested. 

The trouble is even if you set in place regulations, I doubt that 
you are ever going to be able to train a polygrapher to ensure that 
he is going to be accurate in every case. Even though '^^ost large 
police departments provide as a part of the testing of ijolygrapher a 
psychological profile we sometimes get, fortunately it is only in the 
small instance, crazy cops. 

In reference to your testimony you agree that polygraphs should 
only be used as a part of an investigation. How do you establish 
how much it should be used? How do you determine that the 
person doing the investigation does not use the result of a poly- 
graph test to govern or dictate his thinking in the investigation 
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which leads him to the same conclusion that was reached from the 
polygraph test. 

How do you guard against that? 

Mr. Darden. Briefly two areas of response. 

First of all, this bill would not apply to any crazy cops. This bill 
applies solely to the private sector and totally exempts, it totally 
exempts, as 1212 does, all federal government employees, all state 
and local employees. 

Mr. Martinez. I know that. I was only referring to that fact to 
establish that you cannot positively test someone to make sure 
they are going to do the right thing in every situation. 

Mr, Darden. Well, first of all, I think you need to provide for an 
independent examiner, and it does. You should not have an in- 
house or company employee administering the test. You ought to 
have someone who has no interest in the outcome of the investiga- 
tion. That is how I think that, one, that you would make that de- 
termination. In other words, keep it totally out of the framework of 
the company, because surely I know and surely you know that if 
you work for the company, it is going to affect your judgment. 

Secondly, I think that you can provide certain standards in the 
bill as to what effect a polygraph might have, but I totally agree 
with the problem here and this is something I think we need to say 
here. 

Mr. WiLUAMS. Mr. Chairman, would you yield co me before we 
go vote? 
Mr. Martinez. Yes. 

Mr. WiLUAMS. I know there is a vote on. But before we walk over 
togecher, let me say to Mr. Darden and to Mr. Grandy, who noted 
understandably that he is not fully familiar with this issue. Those 
of us who have worked with it have trouble with it, too. But let us 
say It is 85 percent successful. That means this. You have 1,000 em- 
ployees. You think 100 of them are dishonest. That means the lie 
detector will pick up 85 out of that 100. But, you see you give the 
test to all 1,000, right? So you still have 900 employees left to take 
the test and 135 of them are going to fail it because, it is only 85 
percent effective. 

So, yes, you throw your net out and you catch 85 of the 100. You 
let the other 15 percent go and you catch 135 suspects that are not 
£railty. There is the problem with an 85 percent accuracy rate. You 
cannot throw nets on the society. You hitch the good with the bad. 
And what we do in our society is say, no. We will let five innocent 
ones go just to be sure about the guilty, or we will let five guilty 
ones go to be sure about the innocert. This machine does the oppo- 
site of that and that is the problem with it. 

Mr. Martinez. Mr. Darden, I think that we do have to do some- 
thing that is fair to all parties and I agree with your concerns, and 
I thank you for your testimony today. 

And at that, we will take a break for 10 minutes. 

[Recess.] 

Mr. Martinez Since the two most important members of this 
committee, the Chairman and the ranking minority, are here, we 
will go ahead and start. 

Let me introduce our first panel. Steve Markman, Assistant At- 
torney General, Office of Policy, Department of Justice; John F. 
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Berry III, M.D., Assistant Dean for Planning, Georgetown Universi- 
ty School of Medicine, on behalf of the American Medical Associa- 
tion; Edward Katkin, Chair of Department of Psychology, State 
University of New York at Stoney brook, op behalf of the American 
Psychological Association, Robert B. Fitzpatrick, Fitzpatrick and 
Verstegen, on behalf of the Plaintiff Employment Lawyers Associa- 
tion. 

We will start with— Steve, would you care to begin? 
Mr. Markman. Thank you, Mr. Chairman and members of the 
subcommittee. 

Mr. Martinez. Steve, could I interrupt you for one minute? 
Mr. Markman. Yes, sir. 

Mr. Martinez. Your testimonies as written will be entered into 
the record in their entirety, and we would ask you to summarize 
and keep us closely, as we can, to the five minute rule. 

STATEMENT OF STEVE MARKMAN, ASSISTANT ATTORNEY 
GENERAL, OFFICE OF POLICY, DEPARTMENT OF JUSTICE 

Mr. Markman. Thank you very much. I appreciate the opportu- 
nity U) appear on behalf of the Department of Justice at this hear- 
ing on H.R. 1212, the proposed Employee Polygraph Protection Act. 

The Department of Justice vigorously opposes federalizing the 
law in this area. Such action is directly contrary to the principles 
of federalism on which our union is based and to which this Ad- 
ministration is deeply committed. U"itil now, regulating polv^raph 
use has been the responsibility of the states. In fact, 34 dtates and 
the District of Columbia have enacted statutes regulating the use 
of polygraph or other honesty tests or polygraph examiners. To 
preempt the states in this context where there is no evidence of an 
overriding need for national policy uniformity, would do violence to 
£n important underlying principle of our union, the belief in the 
ability and responsibility of the states generally to govern the af- 
fairs of their citizens. 

The attempt to federalize the law in this arena has implications 
far beyond polygraph regulation. It is symptomatic of the persist- 
ent tendency of government officials in Washington, well-meaning 
officials, to act as if only we can fully understand and remedy the 
problems confronting 240 million Americans. It is this attitude that 
in recent decades has been responsible for the mushrooming 
growth of a national government that has not only undertaken un- 
manageable responsibilities, but that also has usurped the decision 
making authority of private citizens and of the levels of govern- 
ment closest to those citizens, the states and their localities. 

This centralizing tendency is not difficult to understand. It is not 
surprising that public officials and other citizens who believe that 
their public policy ideas are sound, want those ideas to be imposed 
uniformly upon the 50 states. Nor is it surprising that citizens who 
feel strongly about the merits of a public program want to bestow 
that program upon as many of their fellow citizens as possible. And 
it is not surprising that a business or other private entity, subject 
to some form of public regulation, would prefer to abide by a single 
regulation promulgated by Washington than to have to abide by 50 
separate regulations promulgated in Sacramento and Springfield 
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and St. Paul. It is precisely because each of us can understand the 
impetus towards centralization of governmental authority that we 
have to be particularly careful to avoid falling victim to this tend- 
ency, and in the process undermining the constitutional balances 
within our system of government. 

This resDonsibility is parcicularly acute given the bupreme 
Court's recent decision in Garcia v. San Antonio Metropolitan 
Transit Authority in 1985. In that case the Supreme Court held 
that with respect to federal regulation under the commerce power, 
Congress, not the federal courts, generally is the primary protector 
of state sovereign rights and responsibilities. In other words, the 
principal burden of protecting the values of federalism in the com- 
merce context on which this bill is based lies with the members of 
this body. , ■ . 

Because of their importance to this subcommittee s decision on 
whether to proceed with H.R. 1212, I would call to your attention 
the greater discussion in my prepared statement focusing upon the 
fundamental values of federalism. And we touch briefly upon ideas, 
such as diversity and competition and trial and error, and experi- 
mentation, which we think lie at the heart of the federalism princi- 
ple. ^ , , 
When these factors are examined in the context of polygraph 
regulation, the balance in this Administration's judgment is clearly 
struck in favor of state, not national regulation. Not only is there 
no need for national enforcement or uniformity with respect to pri- 
vate sector polygraph use, but the benefits of leaving regulation to 
the states are evident. Polygraph regulation is a complex issue sub- 
ject to extensive ongoing debate in which a substantial number of 
reasonable responses are available and have, indeed, been adopted 
by the states. , , , 

Whether or not polygraph testing should be regulated by sorne 
level of government is not the issue here. Assuming that poly- 
graphs are abused by private employers— and there is certainly no 
question that such abuse is possible— the states are as capable as 
tlic national government ?f recognizing and remedying any such 
problem. In fact, they have the greater incentive to do so since the 
rights of their own citizens, to whom they are immediately ac- 
countable, are involved. Approximately 70 percent of all states 
have already recognized the need for certain protections in this 
area, and have provided them through various forms of state legis- 

H.R. 1212 itself takes an inconsistent position on whether poly- 
graph tests are sufficiently valid to be useful. While the bill would 
ban the use of polygraphs in the private sector, it explicitly recog- 
nizes the usefulness of polygraphs for the government by continu- 
ing to allow polygraph testing of all governmental employees. Cer- 
tainly if the machines are reliable indicators of truth or falsity in 
the public sector, they are equally as reliable in the private sector. 

Apparently, a majority of the members of the previous Congress 
also believed that polygraphs a e useful in a variety of pnyate 
sector contexts. When H.n. 1514 went to the floor on March U of 
last year, it contained a single exemption for companies involved in 
the storage, distribution or sale of controlled substances. One repre- 
sentative after another offered amendments exempting various in- 
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dustnes from the bill's blanket prohibition. The bill finally passed 
the House containing not only the original exemption, but also ex- 
emptions for workers in nursing homes and children's day care 
centers, security personnel and public utility employees. From 
these exemptions, it is clear that the very representatives who 
have voted to bar the use of polygraphs seem to recognize their 
usefulness anu credibility in certain contexts. 

Polygraph regulation, Mr. Chairman, is an issue which requires 
careful balancing of the interests of consumers, employees, and em- 
ployers. Possible responses range from relying on the free market, 
vo licensing polygraph examiners, to banning completely the use of 
FX)lygmphs. While all sorts of variations on these approaches are 
possible, whicn precise approach is best for any given state should 
be left to the citizens of that state. We see absolutely no reason to 
torestall the vigorous debate on this issue continuing to take place 
within the states. 

In fact, those states that have regulated in thib field have adopt- 
ed widely varying approaches. 

Mr Martinez. One minute to wrap up. 

Mr. Markman. Nineteen slates and the District of Columbia reg- 
ulate employers use of the polygraph. Three states regulate em- 
ployers use of other honesty testing devices. Some of these states 
completely ban the use of polygrap^^ by private employers; others 
prohibit employers from requiring employees to take tests, but 
allow them to be administered to employees who volunteer to take 
them. Still others exempt certain occupations. There are a wide va- 
riety of procedures within the states. 

I would like to conclude my remarks with a quote from President 
Reagan. In an address to the National Conference of State Lerisla- 
vares, he said: 

Today federalism is one check that is out of balance as the diversity of the states 
has given way to the uniformity of Washington. And our task is to r^tore the con- 
n^h^^f Jj;'"'" ^^^f " the central government and the states and to reestab- 
Ifo i^;/ 1 and variety of federalism. In the process, we'll return the citizen to 
Prnmfnf ? SO heme of our democracy and that place is close to his gov- 

ernment. We must never forget it. It is not the federal government or the states 
who retain the power-the people retain the power. And I hope that you'll join me 
in strengthening the fabric of federalism. If the federal government is more respon- 
the states, the states will be more responsive to the people. 

^u^^'lv j^^-^.'*^^^^® ®^ eloquently articulated by President Reagan, 
this Administration strongly urges this committee to reject this 
proposal. 

Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Markman. 

[The prepared statement of Stephen J. Markman follows:] 
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Prepared Statement of Stephen J. Markman. Assistant Attorney General, 
OpncE OF Legal Poucy 

Mr. Chainnan and Members of the Subconnittee: 

I appreciate the opportunity to appear on behalf of th** 
Department of Justice at this hearing on H.R. 1212, the proposed 

Employee Polygraph Protection Act.* This bill, if enactedT 
wouxa pronioit private sector employers from administering 
polygraph examinations to employees or prospective employees. 

The Department of Justice vigorously opposefi federalizing 
the law in this area. Such action is directly contrary to the 
principles of federalism on which our union is based and to which 
this Administration is deeply committed. Until now, regulating 
polygraph use has been the responsibility of the states, in 
fact, thirty-four states and the District of Columbia nave 
enacted statutes regulating the :ae of polygraph or other 
'honesty* tests or polygraph examiners. To preempt the states m 
this context, where there is no evidence of an overridina need 
for national policy uniformity, would do violence to an important 
underlying principle of our union — the belief in the ability 
and responsibility of the states generally to govern the affairs 
of their citizens. 

The attempt to federalize the law in this arena has 
implications far beyond polygraph regulation; it is symptomatJo 
of the persistent tendency of government officials in Washington 
— well meaning officials — to act as if only we can fully 
understand and remedy the problems confronting 240 million 
Americans, it is this attitude that, in recent decades, has been 
responsible for the mushrooming growth of a national governm»int 
that has not only undertaken unmanageable responsibilities, but 
that also has usurped the decisionmaking authority of private 
citizens and of the levels of government closest to those 
citizens — the states and their localities, it is an attitude 
that is responsible for initiatives, such as Grffmm-Rudman, the 
balanced budget and tax limitation constitutional amendments 
Item veto proposals and constitutional amending conventions. 

This centralizing tendency is not difficult to understand. 
It is not surprising that public officials and other citj-ens 
who believe that their public poHcy ideas are sound, want those 
ideas to be imposed uniformly upon the fifty states, it is not 
surprising that citizens who feel strongly about the merits of a 
public program want to bestow that program upon as many of their 
fellow-citizens as possible. And it is not surprising that a 
business or other private entity subject to some fo»-n of public 
regulation would prefer to abide by a single reguiatio.-^ 
promulgated by Washington than to have to abide by fifty separate 
regulations promulgated in Sacramento and Springfield and St. 
Paul. It is precisely because each of us can understand the* 
impetus toward centralization of governmental authority that we 
have to be particularly careful to avoid falling victim to this 
tendency and, in the process, undermining the constitutional 
balances within our system of government.. 

As with many things elemental, there is a tendency sometimes 
to give the principles of federalism short shift. I recognize 
that It IS not always easy to identify a bright line between 
those responsibilities of government that ought to be carried out 
by the national government and tnose more appropriately addressed 
by the states. Even in this Administration, which is deeply 
comnitted to ensuring that each level of governmont operates in 
Its appropriate sphere, we have sometimes had trouble drawing 
that line, it is important, nevertheless, that those in the 
executive and legislative branch not lose sight of the inherent 
responsibility to confront thi*; matter. 
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This responsibility is particularly acute given the Supreme 
Court's recent decision in Garcia v. San Antonio Metropolitan 
Transit Authority . 105 S. Ct. 1005 (1S85). In th.t case, the 
Suprene Court held, with respect to federal regulation under the 
commerce power, that Congress, not the federal courts, generally 
is the priirary j^ivteCt-Oi" of s^a^e soV«rsigri rights and 
responsibilities. As the Court observed. 

We continue to recognize that the States 
occupy a special and specific position in our 
constitutional system and that the scope of 
Congress' authority under the commerce clause 
must reflect that position. But the 
principal and basic limit on the federal 
comerce power is that inherent in all 
congressional action — the built-m 
lestramts that our system provides through 
state participation in federal governmental 
action. 

In other words, the principal burden of protecting the values of 
federalism m the commerce context lies with the Members of thas 
body. As representatives, not only of the citizens of the 
states, but of the states themselves, it is the Congress that is 
principally vested with the responsibility to preserve the 
prerogatives of ths states within the constitutional structure. 
Whatever the merits of the Court's decision m Garcia — and this 
Administration opposes its holding anc» has supported past 
legislative efforts to modify the Fair Labor Standards Act in 
response — its observations on the role of the Congress in 
upholding federalism can hardly be disputed. 

Because of their importaijce to this Subommittee's decision 
on whet-'ier to proceed with H.R. 1212, I would like at this tine 
to briefly revisit the fundamental values of federalism. The 
healthy respect for the states envisioned by the Framers requires 
that the national government pay as much attention to who should 
be making decisions as to wtiat decisions should be made and that, 
where appropriate, it defer to the states. It was the people of 
the states who created the national government by delegating to 
that government those limited and enumerated powers relating to 
matters beyond the competence of the individual states. All 
other sovereign powers, except for those e-xpressly prohibited the 
states by tht Constitution, are expressly reserved to the states 
or the people Llie Tenth Amendment. 

" le F'.aaers of the Constitution set up a structure that 
af»poivion'> power between the national and state governments. The 
va.ues ^'.lat underlie this structure of federalism are not 
anachronistic; they are not the result of an historic accident; 
they are no lei,s relevant to the United States in 1987 than they 
were to our Nation in 1789. In weighing whether a public 
function ought to be performed at the national or state level, we 
should consider the basic values that our federalist system seeks 
to ensure. Some of those principles include: 

Dispersal of Power — By apportioning and compartmentalizing 
power among the national \i 50 state governments, the power of 
government generally is dispersed and thereby limited. 

Accountabi 1 itv — State governments, by being closer to the 
people, are better positioned as a general matter to act m a way 
that is responsive and accountable to the needs and desires of 
their citizens. 

Participation — Because state governments ate closer to the 
people, thpre is the potential for citizens to be more directly 
involved m setting the direction of their affairs. This ability 
15 likely to result in a stronger sense of community and c.vic 
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virtue as the people themselves are more deeply involved in 
defining the role of their government,. 

DiVgrgitag — Ours is a large and disparate nation; the 
citizens of different states may well have different needs and 
concern-;. Federalism permits a variegated system of aovernmAnt 
most responsive to this diverse array of sentiment. It does r't 
require that public policies conform merely to a low common 
denominator? rather, it allows for the development of policies 
that more precisely respond to the felt needs of citizens withm 
different geographical areas. 

Cgmpetition — Unlike the national government which is 
neceanai-lly monopolistic in its assertion of public authority, 
the existence of the states introduces a sense of competition' 
into the realm of public policy, if, ultimately, a citizen is 
unable to influence and affect the policies of his or her state 
an available option always exists to move elsewhere. This 
option, however limited, enhances in a real way the 
responsiveness of state governments in a way unavailable to the 
national government. 

EXPerimentfltiftn — The states, by providing diverse 
responses to various issues which can be compared and contrasted 
serv« as laboratories of public policy experimentation, such 
experimentation is ultimately likely to result in superior and m 
some instances naturally uniform policies, as states reassess 
their own and other states' experiences under particular 
regulatory approaches. 

Cgntflinfflent — Experimenting with varying forms of 
regulation on a smaller, state scale rather than on a uniform, 
national scale confines the harmful effects of regulatory actions 
that prove more costly or detrimental than expected. Thus, while 
the successful exercises in state regulation are likely to be 
emulated by other states, the unsuccessful exercises can be 
avoided. 

While these values of federalism may often mitigate in favor 
of state rather than national action, other factors — including 
a demonstrated need for national policy uniformity or for a 
sonolithic system of enforcement — * mitigate in favor of action 
by the national government and must be balanced m this process. 
For example, the need for a uniform foreign policy on the part of 
the United States clearly justifies national rather than state 
action in this area. Similarly, in the interstate commerce area, 
the need for a uniform competition policy argues strongly for 
national antitrust law; and the need for efficient flow of 
interstate transportation argues for national rather than state 
regulation of airplane and rail safety, in other words, by 
federalism, we are not referring to the idea of 'state's rights'*; 
rather, we are referring to the idea expressed in the 
Constitution that certain governmental functions are more 
properly carried out at the level of the fifty states, while 
others are more properly carried out by the national governnent. 
Thus, it is critical that we not lose sight of the need to go 
through this analytic process. 

When these factors are examined in the context of polygraph 
regulation, the balance in the Administration's judgment- is 
clearly struck in favor of state, not national, regulation. Kot 
only is there no need for national enforcement or uniformity with 
respect to private sector polygraph use, but the benefits of 
leaving regulation to the states are evident; polygraph 
regulation is a complex issue, subject to extensive ongoing 
debate, in which a substantial number of reasonable responses are 
available to (and have indeed been adopted by) the states. 

Whether or not polygraphs should be regulated by some level 
of government is not the issue here. Assuming that polygraphs 
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are abused by private employers — and there is no question that 
such abuse is possible — the states are as capable as the 
national governnent of recognizing and remedying any such 
problem. In fact, they have the greater incentive to do so since 
the rights of their own citizens, to whom they are immediately 
scccuntsblc, zrs involved. I indicated earlier, 7 0% of the 

states have already recognized a need for certain protectiuns m 
this area and have provided them through various forms of state 
legislation. 

There are a number of interests that must be balanced in 
determining whether or how to regulate polygraphs. For example, 
while certain ssplcyccc may be concerned sbcut the intrucivcr.csc 
of polygraph reaulation, other 'i-nployees — for example, 
employees falsely accused cf <itealing from their employers may 
desire the availability of polygraph tests in order to support 
their innocence. 

Moreover, by protecting employees from the use of polygraph 
tests^ employers are necessarily restricted in their use of a 
test that may help ensure they are hiring honest or firing 
dishonest employees. No one can dispute the need for identifying 
and discharging dishonest or thieving workers. From losses 
reported during a recent random sampling of three industries — 
retail department store chains, general hospitals, and electronic 
manufacturing firms — the National Institute of Justice 
estimated that business and industry lose to employee theft five 
to ten billion dollars annually. Not only are employers losing 
valuable assets and paying higher prices for theft insurance 
policies, but, to the extent possible, employers pass on those 
costs in the form of higher prices to consumers. Some of the 
commodities diverted — drugs, for example — impose their own 
costs on society. According to the Drug Enforcement 
Administration, legally produced drugs, falling in the wrong 
hands, kill and injure twice as many people annwlly as illicit 
drugs. OEA estimates that half a million to a million doses of 
drugs are stolen each year by employees of pharmacies and 
wholesale drug manufacturers and distributors. 

Those opposed to the use of polygraphs will argue that the 
test IS inaccur: and cannot provide employers with useful 
information. Cei vainly, the validity of polygraphs has been 
widely debated during the last two decades. The scientific 
community itself is divided. One camp, led by Prof. David C. 
Raskin of the University of Utah published, in 1978, a study 
assessing polygraphs to be 90 percent accurate, when properly 
conducted and evaluated. The opposing camp, led by Dr. D. T. 
Lykken of the University of Minnesota, claims that the test xs 
much less accurate and that it works to screen out the most 
honest, most conscientious employees. As the dissenters of the 
House Committee on Education and Labor indicated in their report 
on H.R. 1524, the Employee Polygraph Protection Act of 1986, 
which passed the House during the last Congress, "Field studies 
are difficult to validate, and 'laboratory' studies cannot 
exactly replicate polygraph usage. The Office of Technology 
Assessment (OTA) in a 1983 report concluded that 'no overall 
measure or single, simple judgment of polygraph testing validity 
can be established based on available scientific evidence.'*' 
What is essential to recognize here is, not that one side or the 
other has satisfied the burden or persuasion, but that the 
current debate is an ongoing and vigorous one. 

Apart from the debate in the scientific community, a number 
of eniployers obviously believe that polygraphs are useful devices 
for aiding them in making responsible decisions about existing or 
prospective employees. According to last Congress' House 
committee Report on H.R. 1524, more than two million polygraph 
tests are administered in the private sector each year, triple 
the number given ten years ago. From an economic perspective, it 
seems highly unreasonable to believe that employers would incur 
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tho cost of $50-S60 per test and risk generating some bad will 
aaong valuable or potentially valuable OBp:oyees, and perhaps 
losing then to competitors, if those employers did not believe 
the tests provided useful information. Moreover, it oust be 
remembered that the alternatives to polygraph tests — for 
example, background checks and personal interviews in the 
preemployment screening context — may be far more highly 
subjective and may intrude upon privacy interests in at least as 
substantial a way. Tne value of polygraphs, therefore, should be 
analyzed not by some unattainable, ideal standard, but with 
reference to existing, real-world investigative alternatives. 
Again, these are considerations as to which different citizenries 
in different states may reasonably come to different conclusions. 

H.R. 1212 itself takes an inconsistent stand on whether 
polygraph tests are sufCiciently valid to be useful. While the 
bill would ban the use of polygraphs in the private sector, it 
explicitly recognizes the usefulness of polygraphs for the 
government by continuing to allow polygraph testing of all 
governmental employees. Certainly if the machines are reliable 
indicators of truth or falsity in the public sector they are 
equally as reliable in the private sector. 

Apparently a majority of the Members oi the 99th Congress' 
House of R.<tpresentatives also believed that polygraphs are useful 
in a variety of private sector contexts. When H.R. 1524 went to 
the floor on March 12 of last year, it contained a single 
exemption for companies involved in the storage, distribution, or 
sale of controlled substances. One representative after another 
offered amendments exempting various industries from the bill's 
blanket prohibition. The bill passed the House containing not 
only the original exemption, but also exemptions for workers m 
nursing homes, and children's day care centers, security 
personnel, and public utility employees. From these exemptions 
it is clear that the very representatives who have voted to bar 
the use of polygrapljs seemed to recognize their usefulness and 
credibility in certain contexts. 

More than that, however, these exemptions again highlight 
the arbitrary nature of decisions on which occupations to exenpt. 
If polygraphs provide benefits to employers in tne armored car 
industr/, it is difficult, if not impossible, to understand why 
banks (where 841 of losses art attributed to employee theft) or 
the legal gaming industry (whei^ large sums of money change hands 
and policing of employees is extremely difficult) are not 
entitled to the same benefits. Lik**' Ise, if polygraphs are 
useful to protect employers and the public from prospective 
enployees seeking sensitive positions involving the distribution 
or sale of controlled substances, they would seen to be equally 
useful for screening prospective employees for other sensitive 
positions, such as airport security personnel, employees involved 
with the production, utilization, ^nC transportation of nuclear 
materials and truck drivers transporting munitions and other 
hazardous materials. 

What all of this indicates is that polygraph regulation is a 
complex and emotional issue which poses a number of questions 
with no Jefinitive answers. It is an issue which requires 
careful balancing of the interests of consumers, employees, and 
employers. Possible responses range from jt lying on the free 
market, to licensing polygraph examiners, canning completely 
the use of polygraphs. While all sorts oi • ^^iations on these 
approaches are possible, which precise app- ^ach is best for any 
given state should be left to the citizei - of that state. We see 
no reason to forestall the vigorous deta . » on the issue 
continuing to take place within the states. 

In fact, those states that have egulated m this field have 
adopted widely varying approaches. Nineteen states and the 
District of Columbia regulate enpiny<»r«>' use of the polygraph; 
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three states regulate employers' use of other *honesty testing 
devices.' Some of these states completely ban the use of 
polygraphs by private employers; others prohibit employers from 
requiring employees to take the tests, but allow them to be 
adninistsred to employees who volunteer to take them; still 
others exempt certain occupations — ranging from police and 
firefighters to jewelers to pharmaceutical companies — from the 
ban. Six of these states additionally regulate polygraph 
examiners. Of those states that do not directly regulate 
employers' use of polygraphs, ''thirteen regulate polygraph 
examiners — some requiring licensing, some limiting the types of 
questions that can be asked to employees. This diversity, with 
the alternatives it provides to citizens soae of whom are 
vigorously opposed to polygraph use and some who are its adamant 
supporters and the ability to experiwent with different 
approaches it allows, is one of the primary reasons the Kramers 
of our Constitution created a two-tiered system of government, 
with much of the regulatory authority remaining with the states. 

I would like to conclude my remarks with a quote from 
President Reagan. In an address to the National Conference of 
State Legislatures on July 30, 1981, he states: 

Today federalism is one check that is out of 
balance as the diversity of the states has 
given way to the uniformity of Washington. 
And our task is to restore the constitutional 
symmetry between the central government and 
the states and to reestablish the freedom and 
variety of federa Ism. In the process, we'll 
return the citizei* to his rightful place in 
the scheme of our democracy and that place is 
close to his government.^ He must never 
forget it. It is not the federal government 
or the states who retain the power — the 
people retain the power. And I hope that 
you'll join me in strengthening the fabric of 
federalism. If the federal government is 
more responsive to the states, the states 
will be more ref;ponsive to the people . . . 



For the reasons so eloquently articulated by President Reagan, I 
urge that this bill not be enacted. 
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Mr. Martinez. Before we go to Dr. Beary, let me introduce the 
two new members of our committee that have joined us Major 
Owens from New York and our newest member to the committee 
trom Indiana, „im Jontz, Thank you for joining us 

Mr. Jontz,. Ihanl: you, Mr. Chairman. 

Mr. MARTiNEi.-. A id W'Lh that, we will go to Dr. Beary. 

STATEMENT OF Ji.'IIN F. BEARY III, M.D., ASSISTANT DEAN FOR 
PLANNING AND DEVELOPMENT, GEORGETOWN UNIVERSITY 
SCHOOL OF MED:CINE, on behalf of the AMERICAN MEDI- 
CAL ASSOCIATION, ACCOMPANIED BY BRUCE BLEHART DE- 
PARTMENT OF FEDERAL LEGISLATION, AMERICAN MEDICAL 
ASSOCIATION 

Dr. Beary. Thank you, Mr, Chairman and members of the com- 
mittee. I am pleased to be here today representing the AMA And 
with me IS Bruce Blehart from the Association's Department of 
Federal Legislation. 

Mn Chairman, the AMA does not support the use of the poly- 
graph for employment purposes because the polygraph testing and 
scoring methods currently used in personnel screening have not 
been shown to be valid tests of truthfulness with a high level of 
predictability. The Council on Scientific Affairs studied this matter 
'^"o^oughly, and we wi'l provide this for the record. 

We have heard today that there has been a great increase in the 
number of polygraph examinations being administered, about 2 
million a year at the present time. This increase in use has arisen 
in spite of the fact that the scientific validity underlying the poly- 
graph test has not been established.. And my comments today will 
be directed at the scientific aspects. 

I think the most important point to make is that there is no such 
machine as a he detector, and there may never be The theory is 
without scientific foundation. Basically it boils down to that there 
IS no Finocchio response. If you lie, yuur nose does not grow a half 
inch longer or some other unique bodily response. This point seems 
n .u^^ spmewhat obscured in the ten years of debate about 
all this. But It IS a very important one to focus on. 

The polygraph is an excitement detector. It is not a lie detector 
It measure? your heart rate and your blood pressure, things physi- 
cians are used to looking at every day in the offices and have some 
feeling about that. We are certainly comfortable about what that 
means and what it does not mean. And what it boils down to, that 
a person can be excited for many different reasons other than 
lying. 

The best that the proponents can say about the polygraph is that 
it can provide some evidence of deception, somewhat statistically 
bitter than chance. Now, keep in mind, any of you, if you have got 
a quarter in your pockets, you have got a lie detector that is 50 per- 
cent accurate because there are only two choices: lying or truth- 
telling, heads or tails. So, you cannot get worse than 50 percent 
really, and the statistics are somewhat complicated. 

But we'll provide for the recor^ an article from Lancet in 1986 
some JAMA reprints, January 1987, and an article from the Amer- 
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ican Family Physician in March '86. It is better just to look at that 
go over it because it is complicated to explain in oral testimony. 

Now, just a few comments on the polygraph in the employment 
setting. The polygraph is not accurate enough to establish the ulti- 
mate proof of guilt or innocence in a criminal trial. Its use as a 
condition of employment is even less credible, and Mr. Williams 
clearly understands the statistics behind this. And you can view it 
as sort of having an inaccurate fire alarm. And Dr. Phillips who 
was involved in writing the January '87 AMA article had this to 
say about it. And I think this analogy lays it out rather well. 

"This suggests that the polygraph is as dependable as a fire 
alarm that turns in nine alse alarms for every true warning of a 
fire. However, when fire fighters arrive on the scene, they can rap- 
idly determine if a building is on fire or not and determine wheth- 
er the alarm is true or false." Unfortunately, the accused person 
who has fallen victim to a false alarm from the polygraph has no 
equally simple way to prove that he or she is really telling the 
truth. If they knew that, they would not be given the test, of 
course. 

What this means m practice is that a large number of honest 
people will continue to be unjustly implicated as liars, criminals 
and traders as long as the polygraph continues to be used and 
trusted as a lie detector. 

So, I think ' e AMA Council's report— the most important thruSL 
they put on that was that there is no such machine as a lie detec- 
tor, and that its use for screening is very, very poorly founded. And 
the Lancet article speaks more about the specifics of the false posi- 
tives, the specifics of the false negatives, what prevalence, sensitivi- 
ty, specificity all thai means. But it is not worth spending more 
time at the moment. 

In summary, the AMA Council for Scientific Affairs has deep 
concerns about this subject, encourages that good science be ap- 
plied to this important area of public policy. And we stand ready to 
answer any questions you may have. 

Mr. Martinez. Thank you, Dr. Beary. 

[The prepared statement of Dr. John F. Beary follows:] 
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Mr. Chairrsan and Members of the Coaaittee: 

My name is John Beary III, M.O., and I an Assistant Oean for 
Planning and Development, Seorgetow.i I'r.iversity School of Medicine. Witn 
me is Bruce 31ep.art of the Association's Department of Federal 
Legislation. 

I am pleased to appear b fori this Subcommittee to share with vou the 
American Medical Association's concerns about the use of polygraph 
testing in the enoiojrment settlr^. 

Mr. Chairman, the AM\ does not support the use of the polygraph for 
employment Durp<-ses in orivite lr.dustrv or federal igencies beciuse ihe 
polygraph testing ^-li scori-ig aetnods currently js<>d m personnel 
screening have not rjeen shown to be vil^i tests of tru t u! :.es ^ wit^. i 
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high level of predictability. This position and tesrlaony are based on a 
study by the AMA*s Council on Scientific Affairs, (A copy of the full 
report is attached.) 
Background and Present Use 

The criminal justice system has long refused to recognize the 
validity of polygraph testing. Since the landmark decision of Frye v. 
United States In 1923, [293 F. 1011 (D.C. Cir. 1923)1 polygrapn test 
results have not been admissible as evidence to prove guilt or innocence 
In a criminal trial. Nonetheless, outside the courtroom, vhere a false 
determination of an individual's truthfulness may be just as damaging as 
an unjust judicial decision, our society is wltnessi^^ a rapidly growing 
use of the polygraph to test truthfulness. 

Ten years ago, an estimated 250,000 to 400,000 polygrapn examinations 
were being administered a year. In 1^83, the American Ci^/ll Liberties 
Union estiTxated that i million tests a year ^^ere being given. In tne 
federal agencies alone, o/er 23,000 polygraph tests have been performed!. 
However, tnls great ncrease in the polygrapn* s use has arisen m spite 
of tne fact tnat the scientific /ili::ity underlying tie poly^niii^ test 
has not been establisr^ed. 
£vi>iencfe of Polvg. .n Inaccuric v 

The best tnat ca' be sai^' abov.t tht poly^riph is tut it cm oro/iie 
evidence of decepf-^on or rionesty In ^ t)'ircenti>;e oeo^le t^at 
statistically scoe-^i-it Detter tnin if ^nince jud^'^ents were 
Stud It? s indi'^ti', icwev^r, fat poly;^riDh tests r'2':jlt 1 ^^c^^^'^ 
5 also-posit i ve ind '^iLsl^-ip^ itive fmdms^s of trut^^.'^jl i.'ss mt t^e.r 
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value should be thought of as not much better than the probabilities of 
chance in any setting — crlainal or employmoat . 

Statistics show repeatedly that the innocent subject is much less 
likely to be found innocent than the guilty subject is to be found guilty 
in the criminal setting. In 1983, the Office of Technology Assessment 
(OTA) published a review of ten studies of polygraph testing in which the 
range of values for the percentages of correct or incorrect decisions of 
guilt or innocence by the examiners varied widely. In one recent study, 
H.S: of guilty but only 29* of innocent subjects were correctly 
identified. In 3 nore recent study, 75. H of guilty and 63Z of Innocent 
detenaina tions were accurate. 

Examining the validity of polygraph testing is itself dificult. A 
primar/ iifficulrv in properly assessing the validity and reliability of 
polygrach testing is that the "ground truth" being sougnt in the testing 
is not =ilwavs known. Although polygraph instrumentation is ratner 
standiM, another difficulty is that the structuring and the substance of 
tne luestions rdepending on the purpose of the test) are centr3l to the 
effectiveness of nolygr=i-n tests and require great expertise on the part 
of the exaaiiers. These /anatjles, -zany of wluch are subjective m 
niture, often ire difficult to :juantify. 

Also, the skill, tr=iining. md personal .abilities of the examiner, 
^l^ll^ l,irgr-lv subj.-ctlve viriibles, are it issue. In one study, ten 
trii.^^-l ooN-graon exi-ninprs ^nr^ isked to -nxk- judgments on polygraph 
'•^^nri-, 4c^a.-il :ri-i.-n susn^cts without any inter ict ion vitn the 
sjojecta. tnt3 112^ truf: 'dor-^ptiop. juii^ments aade bv the ten 
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examiners, only 63. H were correct, 35. 7^; were wrong, and 1.2:: were 
inconclusive. The examiners were also asked to score the level of 
confidence in the judgment made in each case. Their confidence was 
higher for judgments of deception than for truthful decisions. 
Polygraph in the Employment Setting 

The polygraph test is not accurate enough to establish the ultimate 
proof of guilt or innocence in a criminal trial.> Its use as a condition 
of efployiaent is even less credible, as the few studies done concernin'' 
employment testing indicate. In fact, because questioning in trie 
employment setting deals with more minor Issues with the consequences of 
failure less serious than in a criminal case, it could be anticipated 
that the physiologic arousal .f the subject might be less impressive and 
the deception of the examiner even easier than in a criminal case. 

Most importantly, an unacceptable percentage of "innocent" persons 
may be labeled as "deceptive" in a polygraph screening situation in which 
most 01 those screened were truthful. It has been estimated that, even 
if the results of the polygraph testing were 9 5'^ valid and tne predictive 
value was 50^, in a screened population of 1000 in which 5^ were guilty 
of some transgression, ^1 of the 50 guilty people would be apprehenaed 
but 47 innocent oeople would also be labeled is guiltv. 

Thus far, studies or the polygraph testing techniques used In the 
employment setting are few, and their scientific validitv is certainly no 
better than in the criminal investigation. In five inalogtie studies of 
one connon tecnnique used in emplo'/ment tt sting, the C'- rrect 
detennination of guilt ranged froro 60^> to 87'; ^ind of innocence from 
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to 9i:. In a review of another technique, the accurate decenaination of 
guilt was 60Z to 95% and of innocence was 80Z to lOOZ. From these 
results, it is fair to conclude chat the kinds of techniques used in the 
employment setting are plagued with the same problem of false 
identification of innocent subjects as in the criminal setting. However, 
the consequences could be far more damaging. In comparison to the 
criminal setting where decisions on probable cause an'*, orher evidentiary 
considerations have probably i^een aade before a polygraph test is given, 
employee subjects are typically not so narrowly selected. There is a far 
greater likelihood that innocent subjects will be falsely identified in 
the employment setting. 
Cone lusion 

Mr. Chairaan, it is w:ll established that the polygraph can recognize 
guilty subjects with an accuracy of between 60Z and 95Z in the criminal 
setting, which is somewhat better than cha'ice.^ However, there is a 
significant rate of false-positive and false-negative determinations of 
deception so tnat the polygraph test should never he the sole arbiter of 
guilt or Innocence in any setting. 

The use of the polygraph test in applications other ^hdn criminal 
investigation, most importantly in the employment setting, has not been 
adequately studied. In those few studies reported on noncriminal 
subjects,^ a wide range of false-positive and false-negative results has 
been reported, which is similar to that found in the criminal setting. 
Those results suggest too low a predictability for serious consideration 
of the polygraph test's use in the employment setting. Vot only is there 
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a significant false-positive rate, which would mlsclasslfy some Innocent 
truthful subjects as deceptive, but man> count ertneasures have been used 
— sometimes with reproducible success — to fool the polygraph examiner 

Uuless polygraph testing and Its scoring as currently used In 
personnel screening can be shown to be valid with a high level of 
predictability, t'.»e AMA does not support the use of the polygraph In 
industry or in federal agencies as a preemployraent test. The AMA 
recommends that research to a much greater extent than Is now planned 
should be suppor*" ^d and conducted If testing for eniployment purposes 
(including security clearances) is to be considered. 

Mr. Chairman, we would be pleased to address any questions the 
Committee may have. 
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Council Report 



Polygraph 

Coi^ on Scientific Affair 



Th« Ammcan }M6cai Asaocwtion (AMA) Couidl on Sowtific Afftrs has 
™vi«w#d the data on th« vafidrty and accuracy of polygraph testino as tt a 
appted today. Tha ua« of tha control question technique m cmunaJ caaas ts 
tima honored and haa seen much saontrftc study, ft la ettabliahed that 
dafcaiflcation of guify can be made wrth 75% to 97% iccuracy. Ixrt the rate of 
falae-positfvea to oftan auffioentty Ngh to preclude use of thia test as the sole 
art)it6r of guBt or vmocence TNa does not preclude uang the polygraph test n 
criminal nveatigations aa ev»der>ce or is another source of information to guide 
the investigation wrth fufl appreciation of the irmtatior^ r. rts use Appfccation of 
the polygriph m personnel screening, although ganng m prpUanty, has not 
been adequately vaSdated The few Kmited studies that have been performed 
suggest no greater iccuracy for the typea of testing done for thu purpose than 
for the control question polygraph testing used n cnnwai caaes. The effect of 
polygrarh teatmg to deter theft ind fraud associated wrth employment has 
nevef ba»>n .neasured. nor has rts impact on eniployee morale and proJuctrvrty 
been detenrwned Much more sonous research needs to be done before the 
polygraph should bo generally accepted for this purpose 

WAMA ldW25«.ir j-UTS) 



THE POLYGRAPH is a combinaUon 
of instruments that records 2 subject's 
Wood pressure, pulse, respirauons. a^d 
galvanic skin resistance while a senes 
of quesuons are poaed In a pretest 
process, the examiner asks a senes of 
questions to evaluate the voluntary 
subject (saspect), obtaua an informed 
consent, denves necessary background 
informatiOQ, and esublishes the lund 
of relationship that faalitates the test 
by putting the subject at ease and 
stabilizing the parameters being mea- 
sured Finally, the formal quesuoning 
u b^n The subject is given a senes 
of carefully formulated quesuons. the 
relevant questions dealing with the 
issue at hand, irrelevant questions, and 
control quesuons. The latter are 
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designed to create the probability that 
the subject will he or at least be unsure 
of the tnith of his answer By compar* 
ing the magnitude of responses to 
relevant and control quesuons with 
those to irrelevant questions, the 
examiner makes an mterpreution ou 
the truth, falsity, or inconclusive 
nature of each response. This is called 
the "control question technique." 

In other apphcations {eg, federal 
secunty and preemployment testing), 
control questions, relevant/ irrelevant 
Questions, or the techniques of con- 
(..'lied information, guilty knowledge, 
and peak of tension tests are employed. 
In each of these last techniques. ques> 
tions are targeted w.th a different 
intention thr ^ m the control question 
technique Tl s, although instnimen- 
tauon IS rati.er standud, it is the 
structunng and the substance of the 
quMQons, depending upon the purpose 
of the test, that require great expertise 
and that are central to the effecUve- 
ness of the tests The control question 
technique has been used for cnminal 
testing and has seen the greatest 
study 

These "he detector" tests have been 
offered in court as evidence sii^ce the 
1920s, However, in 1923 .n the land- 
mark case of F -ye vs Cmted Stalfs (233 
F 1013 [ix: Cr 1^]). was stated 



that 'the systobc blood pressure decep- 
tion test has not yet gamed such 
standu.g and saen* Ic recognition 
among physiological and psychological 
authonues as would justify the courts 
in admitting expert testimony deduced 
from the discovery, developments, and 
«xpenments thus far made" Even 
after 60 years, this doctrne is still 
.quoted \videiy m the courts However, 
employers are increasing their use of 
the polygraph to screen prospective 
employees and workers to determine 
union sympathies and other attitudes 
Even ten years ago, 250 OCO to 400 000 
polygraph tests were being given per 
year: m 1983, the Amencan Cml Liber- 
ties Union estimated that 1 million 
tests a year were being performed. In 

1982. there were an estimated 3000 
polygraph examiners in the United 
States, and in the federal agencies 
alonft 23 000 polj-graph tests have 
been performed.' 

A National Secunty Decision Di- 
rective 84 (presidential directive. 
.March 11, 1981) authonzed executive 
agenoes and departments to require 
that employees take a polygraph test in 
investigation of "leaks" of classified 
information to the media. On Oct 19. 

1983, the Department Justice an^;, 
nounced that administration pohc> 
would also permit govemment-\^^de 
polygraph use for preemplo>'ment 
clearance and other screenmg of em- 
ployees, *nd the Department of De- 
fense has authonzed its use in secunty 
screening of employees vnth access to 
highly ser^sitive matenaL .s'evertheless. 
It ts impctant to recognite that, even 
though such application may be helpful 
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to th« asency, the taeDtific v&bdity 
uaderlyiDg the polyg^pfa tett Hm Dot 
y«t bMD MtahUthed fu- theM pur 
powt. 

VAUOITY OF POLYQRAPHY 

Hjert U * Urje imocnt of «xperi- 
mcaul p«ycholog>c&l littr&turt thst 
tx&min«« nuay phyvologic varubl«t 
of subject* who, undtr t]cp«nm«at4l 
ooDdition*. ire ulud ibout a mock 
cnmt they mty h#Te oomnuttcd or 
About otrtiin knowlcdgt tbev may 
hart been giren and told to deny. Thu 
type of controlled analogue atudbr nuy 
be very unportant m studying the 
reprodudbibty of test methodi» exam* 
xomz the panmeten most senutsve to 
deception, and generally defuung the 
liraita of the method, however such 
studies can only prov)de a weak simu- 
lation of the real'life situation m which 
perhaps leai Kientifically motivated 
examiners are testing people who have 
been acciued of senoua cnmes. £xpen> 
enced examiners have claimed that a 
subject's behav)oral cues Ckn often 
enhance the Iikebhood of recogmtion of 
a deception. It has been shown in the 
expenmentally controlled mock crime 
situauoD that an >ttenuve examiner 
can detMt such cues with a frequency 
that statistically is signiTicantty higher 
tn the untruthful group than in the 
truthful. 

The difficulty in properly assessing 
the validity and relubilit)* of pol)gra- 
phy IS partly because the "ground 
tiuth** is not alwa>'S known, on the one 
hand, and the sbll and training of the 
examiner may be at issut cn the other 
In one interesting study, field-trained 
polygraph examiners *er* asked to 
make blind judgments on pol>-zraph 
records o/J 12 cnminal suspects drawn 
from venfied and un%enfied prwious 
police investigrtions.' Half oi the 
records had been venfied lie, ground 
truth was known through a confes- 
sion), in the other half, the suspect had 
finally been judged truthful or decep- 
tive the ongjnal pol>'graph examin- 
er Cases were also divided between 
cnmes against persons and cnmes 
against property and between truthful 
and decepuve, thus, 14 sets of poly- 
graph records were examined in each 
of eight ategones It ts emphasised 
that only the records were examined, 
the ten examiners had no. interaction 
with the subjects themselves. 

In total, ten examiners made 1120 
trutK/deceptio.i judgments Of these. 
63.1% were correct. 12% were mcon- 
ciusive. and 357% were wrong There 
were no significant differences for ven- 
fied or un venfied records, for cnmes 
against persons or property, or !or 
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evaluations by expenenoed and lese 
expenenced inTcstigator*. The examin- 
ers were aaked to score the level of 
their confidence in the judgment made 
in each case. It was higher for dece]^ 
tion than for truthful deosiooa. They 
also made more false-^outi^v errors 
and fewer faWnagative CiTon in 
records based on cnmes against per- 
sons thsL on tboee against property, 
which suggest! that oimes against 
persons may elidt a stronger physio- 
logic reaction. In this study, true- 
poutsve judgments of deception aver- 
aged about 77% accurmte, whereas 
true-negatiTe judgments (against de- 
ception) were only 51% accurate. 

The Office of Technology Assess- 
ment (OTA) review considered the out- 
come of vahdity measurements in ten 
such field studies that met their mini- 
mum cntena for scientific ngor a 
reasonable basu for "ground truth,"* le. 
a confession or the judicial outcomer 
was known. The range of values for the 
percentages of correct or incorrect 
decisions of guilt or innocence <aned 
widely In one recent study. 91.5% of 
guilty but only 29% of innocent sub- 
jects were correctly identified t5i9% 
false-posiuves ^ 176% mcondu- 
sive)^In a more recent study. 75.1% of 
guilty and 63% of innocent determina* 
uons were accurate, the remainder 
b'lng false* positive guilt)' (2S0%) and 
innocent (37%) deasiona.* Thus, it can 
be concluded that, although the poly- 
graph can provide evidence for decep- 
tion or honesty m a percentage of 
people that is stausutally better than 
chance, there are enough false-posi- 
tives and false- negatives to make many 
applicauons. perhaps even in cnminal 
casos. of dubious value 

PERSONNEL SCREENING AND 
PUBUC POUCY USES 

It IS obvious that the polygraph is 
not yet sufficiently accurate to esub- 
lish the uiumate proof of guilt or 
innocence tn f cnminal tnal Its use as 
a condition of emplojmen: to establish 
nauonal security dearance. determine 
union sympathies, or detect employees 
guilty of theft, breach of confidence, or 
other misco^iduct has become w^de- 
spread. however, the few studies that 
hi\t been done suggest that the teen- 
niques employed are no more accurate 
than the control queshon method dis- 
cussed above In fact, because the ques- 
tioning deals with more minor issues 
and the consequence of failure is less 
lous than in a cnminal case, it could 
' anticipated that the physiotc^c 
arvusal of the sympathetic system 
might be less impressive and the decep- 
tion of the examiner even easier than 



in a criminal case. Furtnermore, the 
applicauon of the polygraph test to a 
group, most of whom are certain' 
innocent, may fnghten some into morv 
careful and truthful answers but wiU 
also lead to a low level of predicUbility 
with a large number of falae-posiuve 
results. 

The erosion of employee morale and 
the riak of employer liability nuy not 
be worth the possible benefits of uncov- 
enng a dUloyal employee. Further- 
more, an unacceptable percentage of 
•innocent" persons may be labeled as 
•'decepu%'e'' m a poljTp^ph screemng 
situation in which most of those 
screened were truthful It has been 
estimated that, even if the results of 
the polygraph testing were 95% valid 
and the predictive value was 50%. in a 
vreened population of 1000 m which 
% were guilty of some transgression, 
47 of the 50 guiltj' people would be 
apprehended but 47 innocent people 
would also be labeled as guilty ' These 
calculauons, although based on reason- 
able esumatea from the expenence m 
the field with cnminal testing, may be 
too optimistic Most potenual employ- 
ees are not under the sajne dures; as a 
cnminal on tnal anl thus far. studies 
on the field techniques used in such 
applications are few and their scienuf- 
ic validitv IS no better than in t' 
cnminal investigation. 

There have been no adequate field 
trials of the techniques now used for 
personnel screening, although analogue 
studies of the validit)' of some of the 
techniques used have been performed. 
The lone of companson test and the 
modified gereral question test are 
based un the same premises and share 
the underlpng rationale of the control 
question technique A.nother format of 
questioning includes concealed infor- 
mation tests to detect wh< her the 
subject has information about a crime 
that only a guilt> subject ^ould have 
It may take the form of a guilt>' 
knowledge lest (GKT) or the peak of 
tension (POT) test 

In the GKT. there is a larger senes 
of questions that ma> be of the multi- 
ple-choice as opposed to "jes" and 
"no" or true and false, and they focus 
on apeafic details knovm onl, 'o th« 
perpetrator of the guilt> act .n the 
POT test, five to nine nearly identical 
questions are a«lf<d to which the sub- 
ject IS uiaiiucted to %nsvier "no" The 
cntical question is placti in the middle 
of the seres, so that the ph\$iologic 
response will build up to a peak at that 
point I if there i$ guilt> knowledge) and 
then fall back down again as the 
questioning continues 

Analogue studies an students or oth* 
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cr «xpen2BtnUJ subject* oader eon* 
trolkd eoodiuoM hart bMn r»n«w«i' 
la fhrc Mt>y*im of oostrol qu«(tion 
t««ti tht oorr«ct d«t«nmn«Uon of 
fuilt ras8«d from 60% to 87% and of 
maooKio* from 42% to 91%. laooodu* 
tin rwQits nagtd from 5% to 
aod falM-iMBitivt (incorrect) rtaultt 
for tht inaooent r&z«id from 2% to 
17% (awift). In a nritw of fhrt of 
tlM CKT aulofM ftodiM (which wen 
Dot truly cofflptrabl« b dmga), tht 
•oniratt dtttrmisAtko of guiit wa« 
G0% to 96% aod at inrwctao waa 80% 
to 100^. In thaao atudita. ao iocomct 
daanflcmtiooof {uilty was mad* in 8% 
to 40% of nbjaett (anraca, 20%) and 
mirlaaaiflfatioa of th« maoctat a» 
luilty am««l about 5% Thua. it is 
fair to oonduda that th« cooceaJcd 
infonxutioo testa art pligued, if per* 
haps less srrerely, with tht same prt>}>> 
iem of false idtntiflcatioD of tmiooeat 
subj«ct3. 

The only analogue study that comts 
close to appiyu« the eootrol quwtion 
t«chmqu« t«»ted military mtclbsence 
personnel m ;>r«t.^pioyaent exaoina- 
tioca.* Voluntma from the iDtalUgence 
community wfr« aaked to respond to a 
series of questxMis on date and place of 
birth, edualwnal history, employ' 
meat, and residence mformation. Half 
of the subjecu wtn told to give certain 
false mfomution and were offered a 
reward »f they could fooJ the examiner 
Using a zone of comparison technique, 
the greatest control method, and the 
relevant/irrelevant technique, the 
identification of truthful subjects was 
iceurate in 62% to 77% and incorrect 
in 15% to 23%, m 4% to 19%, the 
results were mcondusive Thus, it on 
be concluded that a sreit vanation in 
accuracy of dassiTication and a sul>> 
stantial misdasuflcauon of truthful 
subjects occur regardless ci the tech- 
nique employed. 

r ACTORS AFFECTING 
POLYGRAPH VAUOITY 

Because of the relatively high inci- 
dence of false-poeitive results, many 
studenta of polj-graphy have tncd to 
improve its aaurac>' by allowing for, or 
even eliminating; certain factors that 
have been »ho»n 'o imr)act upon the 
test's validity . . . n have studied 
counUrr.ieasurw that might be suc- 
cessful in helping the suspect u eftat 
the test system. These facton ,ay be 
broken down into operator characten> 
tics, teat Jubjfct charactenJtics. the 
setung for the test, and external influ 
ences. These havt btfcn revitwwJ at 
length m the OTA report, thus, only 
selected facton are list«i here for ihe 
sake of brevitj- 
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Op«r«tor ChMctorMlct 

Experience— In one study, asaeas- 
menU made by experienced operators 
were shown to have a higher validity 
(91.4%) than thoae of interna being 
trained u the qoestiomng techniouc 
(77i%).* 

T>pt <y. Trtlalnt.-Objective scor- 
inc tcduLV)uei (perbapa by computer) 
vs subjaetivc anaiyns of respcoscs ne«l 
to bt ttxidied furUier to determine the 
most effectirtTtodahty, 

SelectkM of Polyfnph Trmlne««,- 
Thia tactor may play a role not yet 
identified. 



Gender.-Mo^t testing has been 
done in males; there are few cornpan* 
sons that might estabhsh applicability 
of findings to female*. 

Psychopathy -Guilty ps)'thopaths 
may escape detection because they are 
not concerned about their misdeed, 
however, this has not been convinc- 
ingly estabbshed by expenmcnt^l or 
field tnaL 

Iatellirenee.-This factor may pUy 
a role m the subject's motivation to 
deceive or in enhanang the probability 
of detecuon, but requires further 
study 

Ethnic and Group DUferencca.- 
These may affect validity but have not 
been studied, bowtver, the impact of 
ethnic biases on the subjective inter- 
pretations made by the examiner can- 
not be easily excluded. 

Autonomic Lability. -The possibili- 
ty that some individuals may be sub- 
ject to easy autonomic arousal a^d 
/thers to late arousal seems very likely, 
but the extent to which tnia may 
mislead examiners requires further 
study It appears that changes m ecto- 
dermal resistance may be less subject 
to indjvidpiaJ vjmation than cardiores* 
ptratory responses 



Thm TMt S«ttIno 

Belief In the Test— How much ,:re- 
dence an imlividual being tested plices 
on the polygraph method may deter- 
mine his decision to try to "Vat the 
machine." 

Threat of IHrnlshment-The more 
certain that a gujity resp3.se will 
bnng Knous consequences, the more 
likely thii the outcoire is vilid. This is 
the main hypothesis that ts being 
t;xplojt«i in each polygraph study and 
may explain some differences between 
field and anaioiC-'e studie:}, 

In.<«tnimentaj Actinf/ -Jher* 's 
expenmenial evidence that subjects 
aware of being recorded ha.e murt 



intense riepoases to relevant questions, 
but not to control questions, than they 
did when they thought they were not 
being recorded^ 

Teat Location.- Although location 
of the test is generally felt to be \-ery 
important, the impact upon validity of 
whether the test is administered in a 
speaal fanlity or tn a room has not 
been dotermmed. 

Extraneous Factor* 

Pbydcal Activity.— Tensing of mus- 
cle* wa* shown to reduce the likelihood 
of detection from 75% to 10% m one 
expenment* Other investigators have 
not always confirmed this, but most 
have shown that an inconclusive result 
IS easily provoked by such a counter^ 
measure. 

Drugs.- Meprobamate has been 
shown to suppress autonomic activity 
and facilitate decepuon,* although 
studies utibung diaxepam or methyl, 
phenidate have not borne this out as a 
general finding for all antianxiet) 
agents. ^Blockade has resulted in an 
tncreas* in the rate of "inconclusive" 
testa. e\-en though the overall trror 
rate was not affected Much more stud> 
of the effects of caffeine, alcohol, and 
psychoactive drugs is needed 

nypiwda/Blofe<dback.-ln one iso- 
lated study, both hypnosis and biofeed- 
back groups reduced detecubibty of 
deception (after training) to less than 
that in a control group. * However, 
other studies have suggested that hyp- 
nosis IS not an effective countcrmea- 
sure to prevent detection 

MlTwhKt- Trained individuals who 
are fjmihar »nth the polygraph tech- 
nique s^ould be able to differentiate 
between relevant, irrelevant, and con- 
trol questions. This wouid improve the 
possjbility of "beating the polygraph 
test" through cognitive counter mea- 
sures. This pos3.biht>' has not been 
adequately explored, although, in one 
prchminaiy report, subjects who ha\e 
been coached and tested repeatedly are 
better ab'e to avoid detection." 

Efforts to develop an objecti\<' com- 
putenzed sconng system may have 
ment, but, in the opinion of most 
examiners, thw subjective input of the 
examiner in the 'ormulation of ques- 
lions and in their appljcjtion remains 
the cntjcal point of the test as it is 
us*d today Use of the control ijuesuon 
technique has bt^n «eil studied 'n 
cnminal invest .gations. and us abi!j5\ 
ti> duutcl guiit in crirres against person 
or propert)' is fairlv %t\\ 'iefined V%- 
ertheless, falic- positive and fajs«r-r,<.»ga- 
ti\e rwulis suggest that one must 
jiways Vft with s<tne doubt in the 
final delerTiination of guilt or inno- 
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ctnce. When th« appljctuon i% changed 
to preemployinent *cr*emn« or a secur- 
ity clearance, there is substantu] em- 
(icncc that r^ta wiU not be soentJi' 
ally acorptabb This is partly because 
of the purpoMt of th« test, wbch 
rtQmre sigoificaat varauons in tii* 
quesuoiuag techoiquet oaed— ume of 
companson. POT test, and GKT These 
lachiuques hare cot been studird sufTi- 
acntly m the f^eld to determine the 
true inodenoe cf rccogniuon and pre> 
dictabillty of the test reeuJu and the 
tucccaa of reoommeaded oountemeaT 
suiea. 

SUMMARY 

The polygraph inslnunent records a 
subject's blood pressure, pulse, respira- 
tioa, and galvanic skin resistance. In a 
polygraph test, the vanauons in these 
parameters are recorded as the subject 
responds to a senes of questions that 
are relevant or irrelevant to a specific 
issue or scuon under review or are 
control quesuona. When the relevant 
quesuons are focused on an alleged 
cnmioal act, this becomes the control 
quesuon technique that is used m 
'xammstjon of a «u«r»*>rt mminal It is 
well established that the pol>'graph can 
rvcogniie guilty siuperts with an aocuT 
racy (60% to dS%) that is better than 
chance KoweNTr, there is a significant 
rate of faise-posiuveand falsc-negauve 
determinations of deception so that the 
polygraph test alone can never be the 
sole arbiter of guilt or innocence So 
far, this has been largely appreciated 
by the courta. 

Cnminal investigation has often 
benefited from polygraph usage be^ 
cause the invesugalor can focus on the 
madent in question, using it as the 
basis for selecting relevant and control 
questions in the applicauon of the test, 
in the full knowledge that the detection 
of deception will not be absolutely 
accurate Sometimes the simple threat 
of a "lie detector test' may facilitate 
the obtaining of a confession At other 
Umea. the course of further investiga- 
tion may be more easily plotted. 

The use of the polygraph test in 
applications rther than oiminal invesT 
tigaurn— for secunty clearance, 
preemployment screening, determina^ 
tion of paternity, penodic testing for 
thievery or disloyalty, cheating on 
examinations, and the like— has never 
been adequately studied In those few 
studies of the validity of the testing 
technique that have been reportetl on 
noncnminal subjects > using modiHca- 
tions of control question :echniquei. a 
wide ran^ of fai$e-poiiti\<r and faise^ 
regauve results, similar lo th^t found 
in criminal investigations, has b«vn 
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reported and suggesta too low a pre- 
dictability for senoua oocaidcratMn of 
this applicauon. 

Aside from issues of invasion of 
pnvao', self-incnmrnation. and im- 
pairment of personal dignity, it must 
be conceded that the polrgraph test is 
not yet rebable enough to be the sole 
aibiter of guilt or in n oo e ooe in a 
cnminal tnal It has not been abown to 
be any more accurate when appbed to 
penoonel screening for gorenunental 
or pnvat* employers. Not only is there 
a significant false-posiuve rate, which 
would miscUmfy tome innocent, 
truthful subjects as deceptzvei, but 
many ooustemeasures hare been 
used— sometimes with rcproduable 
succeu'to fool the polygraph examin- 
er The recent review by the OTA 
concluded 'that there is only limited 
scienufic evidence for establishing the 
validity of pol)-graph testing Even 
where the evidence seems to indicate 
that poU'graph testing detects decep- 
tive subjects better than chance 
significant error rates are poaaibte, and 
exammer and exammee di^erences 
and the use of countermeasures may 
further affect validity"*' 

CONCUJSIONS ANO 
REC0MMEN0AT10NS 

The Council offers the following con^ 
elusions- 

1 In considenng the scientific vahd- 
ity of polygraphy, one must consider 
th< purpose of the test and the type of 
questioning technique employed. Each 
applicauon must be examined indinJu- 
ally 

2. Although the control question 
technique has been carefully studied m 
the context of a criminal im-estigation. 
where its iimitauons have been fairly 
v,tl\ defined, the validity of this or 
other more commonly used techniques 
for per^nnel screening has not been 
adequately studied 

1 Those studies that may have some 
analogy to the use of the polygraph in 
personnel screening have demon- 
strated similar high levels of false* 
negau«^e and faise-posiuve dassifica- 
uons of innocent and guilty subjects 
that impair the use of the po^-graph m 
cnminal invesUgauonL 

4 Tlie success of several counter- 
measures to prex'ent detection oi decep- 
tion has been legendary, yet senous 
vcient^fic study of such countermea^ 
sures. such as tensing certain muscle- 
t^Toups. has been quite hmited 

5 The possible savings in control of 
eniplo)ee fraud and theft that migh' be 
accomplished by pol> graph scr<v ng 
has r.ot bf^n vxamineii in an> sc ifi- 
cally \alid stud^. nor has an> TvMti- 



gator adequately examined the possible 
impact of pol)'graph screening on 
empIo)ee morale and productivity 

6. In screening tests applied to a 
large work population, predictability 
depends on the incidence of true- 
posiuve test results in that populauon 
but also on the false-poaiux-e and false- 
negative test results. This means that 
even with a test of 96% accuracy in > 
population containing few guUty sub< 
jects, an unacceptable number of truly 
negauve (truthful) subjects can be mis- 
dassifled aa posiuve (deoepuve) 

The Counal on Saentific Affairs, in 
view of these condusiooa, mskes the 
following recommcndauonc 

1 Unul pobitraph tcsung and its 
sconng as currently used in personnel 
screening zm be shown to be valid with 
a high level of predictability, the A. MA 
should not support the f^** of the 
polygraph in industry or in federal 
agenaes as a preemplo)'ment test 

2. The AMA should also recommend 
that, when any federal agencies believe 
that such polygraph screening lesU arc 
both ethically acceptable and adminis- 
tratuely necessary for secunty clear- 
ance mufh more rM*Arph thtr i« row 
planned on this specific application 
should be supported and conducted 

MeferencM 

I Su* U OcM(H«r(y 0 CrM T fi U Sn*^v 

«M Evaimtvim, Cjtt^rru XjKtnteu ntnyona 
d«n OTA m II li. (Xftct of T«chAo4(<y \mm»- 
mnl. ^o«*aibtr iM. 

i»tMi>r*UUM of polyinpk ncords J Appl f*ry- 
<KU 197?C£127 IX. 

3. BAftiAd CD, RMk» DC VWity «<t^ Rsivtb^i 
IbucuU cf Jkutxa. 

L Kktwiuatt B. ^cucL ^ Oi th« fklUbiUty of m 

& BwlAAd CD nud by ^4x« U DcM^Mrty U 
CrvM T M U .yvHn/v it/Uttv 'H FnlifiT'OT* 
TtwttV A fUamrtA Rnttrnr and EtxUMtufn. ' 
CoAC^^ Ufluufai mMAonAdutn OTA Tii H 
CfTK* of T«d»o^ \u«M««aL Sovfmtwr IM 

6 tUnrM^ PS. Rnd JT^ lUiuUM) of pot>vr»ph 
•xuuair dutcooMS of (ruUi or 'ittrfitoe^ J Cnm 
Uw Cnrnmol Poitey Sc tn^eST^ail 

7 Viud rx. OrM VT ^'iixm fXi Son&iUAUOA. 
twwtirrM UtA Um fUctrvdfmuJ .ttqutiM to 
dw«^tio« tMi fti-4iicioiin. J Atmor^ Pr^kU 

im;tt«CM« 

mi ArliAtUO. V4. A( MlJ Srmor* I#cM>»«) 

9 W4ia «M OnM tCLuok ^KtiH Mn>rfrC>« 

of <l*«TKi«i. 'irw»f» JSHlJZiJiTl "3 

10 Comnn JFT L#«i MD C,u>tf RB B '-^J 

II Roviur U. Rukm OT KuTh*r JC iJ{t<u j( 

l.tnUtnr^ .of PtyrKc^ywuJ H*t j/^l<y;y7 
1»1 



i'>o(V^ac<f - ^o^/^ I yi xtw^^ A"*rs 1175 



ERjc g'v' 



63 



Mr. Martinez. Mr. Katkin? 

STATEMENT OF EDWARD S. KATKIN. PH.D., CHAIR, DEPARTMENT 
OF PSYCHOLOGY, STATE UNIVERSITY OF NEW YORK AT STON- 
KYBROOK, ON BEHALF OF THE AMERICAN PSYCHOLOGICAL 
ASSOCIATION 

Mr. Katkin. Thank you, Mr. Chairman, members of the commit- 
tee. 

On behalf of the American Psychological Association, an organi- 
zation representing 870,000 psychologists who work as researchers 
and practitioners, I am pleased to appear in support of H.R. 1212. I 
am currently a professor of psychology at the State University of 
New York at Stoneybrook, and also the Chairman of Executive 
Committee of the Council of Graduate Departments of Psychology, 
an organization that represents virtually all of the accredited psy- 
chology graduate degree granting programs in the United States. 
In addition, in 1983 I was the chairman of the Scientific Advisory 
Panel that oversaw the preparation of the congressional OTA 
report the validity of polygraph testing. 

The iwnerican Psychological Association supports the bill to pro- 
hibit the use by private employers of polygraph test for employ- 
ment screening. In January 1986 our governing body, the Council 
of Representatives, passed a resolution which addressed the issued 
raised by this legislation. The Council of the APA expressed great 
reservations about th > use of polygraph tests to test d(iception. The 
council noted that ''despite many years of developmert of the poly- 
graph, the scientific evidence is still unsatisfactory foi tho validity 
of psychophysiologic^ 1 indicators to infer deceptive behavior. Such 
evidence is particularly poor concerning the polygraph use in em- 
ployment screening.' 

The heart of psychologists' concerns about polygraphy is the fact 
that it IS a psychologi:al test, yet its use does not conform to ac- 
cept-ed standards for 'noational and psychological testing. Accord- 
ing to the American Psychological Association's published tet^t 
standards, tests should only be used when sufficient data on their 
reliability and validity for a particular population exist. There are 
no data for the validity of polygraph tests in employment screen- 
ing In such cases, polygraph tests are typically use to screen large 
numbers of employees for their honesty. Other than anecdotal 
data, we have no basis to assume such tests to valid. None of the 
fundamental test validity criteria are met by such applications of 
psychophysiological measurement techniques. 

Furthermore, as Dr. Beary pointed out, there is no evidence that 
any physiological response pattern is associated uniquely with de- 
ception. As such, it is unlikely that a test constructed in the form 
of present employment screening polygraph tests can be validated. 
Although there is certainly legitimate research interest in poly- 
graph testing, and there may be applications of such testing that 
can be validated, in the absence of such data, psychologists are 
ethically prohibited from employing such test methods. 

Novvr, one major problem with polygraph testing in employment 
situations is that only a relatively small number of tested individ- 
uals are likely to be deceptive.^Most American workers are honest 
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and will respond accurately to any questions about their past or 
present work related behavior. The polygraph test in such situa- 
tions is being called upon to pick a need out of a haystack. Even if 
one can assume reasonably high degrees of accuracy, when base 
rates are low, there is the possibility of great damage to innocent 
persons who are labeled as deceptive. 

As Congressman Williams pointed out, assuming an 85 percent 
accuracy rate on testing 1,000 hypothetical people, you are going to 
wind up with 61 percent of the identified suspects as being labeled 
as deceptive. If we translate that 61 percent into the 2 million poly- 
graph tests that were given last year, what you would discover is 
that given an 85 percent accuracy rate, and let's astjume a base 
rate of 10 percent actual dishonesty araong people screened—and 
that is probably high — 440,000 suspects would have been identified 
of whom 268,000 would have been innocent. 

Now, it can be shown mathematically — and I will be happy to 
take the time if someone wants— that if the validity of the test 
drops below 85 percent, then the misidentification rate increases. 
Similarly, if the base rate of dishonesty is less than 10 percent, and 
it most likely is, the misidentification rate increases. It is obvious 
that in the employment screening situation, it is a mathematical 
given that the majority of identified suspects are, in fact, innocent. 

This misidentification of honest individuals is referred to as the 
false positive rate and is of great concern to scientists and those 
who have studied polygraph testing. False positives result not only 
when the base rate of dishonesty is low, but on any type of test. 

The tenuous nature of the theory underlying the test and the 
lack of data are only two of the problems. It is also clear that those 
giving polygraph tests often have limited training and expertise in 
psychology and the interpretation of psychophysiological measures. 
Individuals can become polygraph operators with only a few weeks 
of training. Such individuals lack even a superficial knowledge 
base in psychological testing and interpretation. Those who are se- 
rious students of human behavior, however, view their responsibil- 
ities somewhat differently. In essence, the positiori of the American 
Psychological Association is that the problem if fur more complex 
than is suggested by the technology nov. used in the employm.^nt 
context. 

Now, we recognize that there is an alternative bill proposed to 
regulate the polygraph industry rather than to restrict it. The 
American Psychological Association opposes such legislative pro- 
posals. Nothing in the substitute bill would requiie that the tests 
to be given adhere to even minimal standards of reliability and va- 
lidity. In fact, the bill would be regressive and would allow the use 
of tests for which validity data are clearly negative, such as the 
voice stress analyzer. 

Mr. Martinez. One minute. 

Mr. Katkin. I should point out here that the APA in general 
favors regulation of professional practice. But it believes that such 
regulation should apply to professions in which there is a scientifi- 
cally sound basis for practice and in which there are clearly estab- 
lished criteria for professional training. 

When this bill was considered in the 99th Congress, a number of 
exemptions were accepted which would have allowed Lhe continued 
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use of polygraph testing in several specific industries. The gi anting 
01 such exemptions is contrary to the weight of scientific evidence 
in the settings designated for exemption, the consequences of misi- 
aentitying both honest and dishonest individuals are even more 
severe than m other settings. It is possible that in nuclear plants 
or in child care settings, for instance, the uiotivaiion of dishonest 
workers to learn how to defeat the test is strongest, and the con- 
cern ot among honest workers about the test is highest 

My final comment is that the application of polygraph testing 
and Its ultimate reliability and validity is a subject for intensive 
future research. And we hope that the current basic research agen- 
Mm n ^ United States government, such as the NSF and the 

r j'O" r ^? continue funding basic research in the scientific 
validity of the technique. Thank you very much 

(The prepared statement of Edward S. Katkin follows ] 
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On bchair of the American Psyc"^oiogicai Association, an organization 
representing 87.000 psychologists who woric as researchers and practitioners. 
1 an pleased to appear in support of H R. 1212. 1 am a Professor rt 
Psychology and Cnairxan of the Psychology Departrrent at the St^.ce University 
of New York at S»ony Brook i am currently the Chairman of the Executive 
Conmlttee of the Council of Graduate Departments of Psychology (COGOOP). an 
organlzatio» 'hat represents virtually alJ of the accred«ted Psychology 
graduate degree granting prograns and departments in the United States i 
am also a member and past-presidunt (1983-1984) of t»ie Society for 
Psychophysiological Research, an international organi zat Ion of 
Psyc^o!og! sts physicians, and &lor.ed!cal engineers dedicated to the 
scientific study of the relationship between phys-ology and behav.or in 
1983. I was the ChaK-an of the Sc.entific Advisory Panel that oversaw the 
preparation of the Congress lora 1 OM ce of Technology *ssessner>t report o- 
the va'idlty of polygraph testing 

The A.-nerican =*sycho!cg cai Assccat'c^ '.apa) supports t'-e biii 0 
pro*) pit the use by sr., -ate s-pio/ers of poivgraph tests 'or e.""? ioyre-.t 
screenc^g in January, ^OSS our govern'pg tody the A&A Cou-*c : : of 
Represeriat • vesv oassed a reso'ut o<^ wh.c^ addresses the ssues -aised ;:r 
this :eg's'3t 0-. Zo^'^z • cf a?a Secese-t at ' v^s etP'-essed " g-ea: 

'eservat'ons about fe ^s^ ^^-zz^ tests to tes» d^cer: 0- '^o 

Ccu-iC'! '^oted t"3t * :!esD'»e ^ea-s of ie-e op-ier; 0 DO*\';'a^^ 



ERIC 



» 9( 



72 • 



68 



iho scientific evidence Is still unsatisfactory for the validity of 
psyc^ophys lologica i Indicators to infer deceptive behavior. Such evidence 
Is particularly pcor concerning the polygraph use in empioyment 
screening, - . " . 

This resolution received near-unanimous support from the Council, after 
It was reviewed by groups Including prominent psychologists Invoivod In 
research and practice froc nearly every area of the country, in addition, 
the resolution had Input from virtually all of the psychologists who have 
beer^ zctlve in relevant research and use of polyg'^aph tests 

C oncarns about Pojyqraph Tests 

At the heart of psychologists' concerns about poiygraohy Is the fact 
that It Is a psychological test, yet Its use does not conform to accept-sd 
Standards for Educat ional and PsychcloQlcai Tes^'ng According to APA's 
published Tost Sta ndards polygraph tests should only be u^ed when 
sufficient da^a on their reliability and validity for a particular 
population exist. There are qq data for the validity of polygraph tes^s .n 
CTploynent screening In such cases, polygraph tests are typically used to 
screen largo numbers of employees for the'r honesty. Other than anecdotal 
data, we have no basis to assume such tests to be valid. None of the 
fundamental tost validity criteria are met by sucn applications of 
psychophysiological rreasurerrent techniques Furthermore, there is no 
evidence that any physiological rescoi^ss pattern is a sociated uniauei/ with 
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deception. As such, it Is unlikely that a test constructed in the form of 
pre mt employment screening polygraph tests, can be validated. Althou-*" 
there is certainly legitimate research interest in polygraph testing and 
thffre may be applications of such testing that can be validated, m the 
absence of such data psychologists are ethically prohibited from employing 
such test methods 

LQVY bflsernto of flnCf^Otlon . one mjjor probler^ wKh polygraph testing m 
employment situations Is that only a relatively small number of tested 

Individuals are likely to be deceptive Most Arnerlcan workers are honest 
andwHJ respond accurately to any questions about their past or present 
work-refated behav.or The polygraph test, in s.o situations. Is being 
called upon to "pick a neeC'e from a haystack" Even if one could assu-^ 

easonably high dec^eec of accuracv. when baserates are low there is the 
OOssiblMtvof great damage to .nnocent ^erscrs wno are labeled as 
decept I ve 

For exinole. assurre that polygraph tests are 85X accurate. . fair 
assumption based on the 1983 OTA report Consider, under such 
circumstances, what would happen m the case of screening loOO employees. 
100 Of Whom (10X) were dishonest in that situation, one would identify 35 
OI the dishonest employees, but at the cost of ml 3 tdent I f y ing 135 (15X) of 
the hcnest employees. H you can see. in this situation the polygraph 
tester Identifies 220 "suspects." of whom 61X are completely innocent it 
can be shown mathemat ical ly that if the validity of tfe test drops below 
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85X. then the rals i dent i f icat Ion rate Increases. SlfT»liarly» if thb baser?te 
of dishonesty Is less than 10%. and It most likely ts, the ml s ident I f I cat Ion 
rate Increases. It Is ot)vlous that In the err oyment screening situation 1 1 
l^a mat harr.at leal given that the majority of id^nt i flgd "suspects" aro If^ 
fact Innocent t 

This mlsldent I f Icat Ion of honest Individuals Is referred to as the 
fa ise DO S ! t I ve rate and is of great concern to scl6r;i;>ts and those who have 
studied polygraph testing, False positives result not only v-'.en the base 
rate of dishonesty Is low» but on any type of polygraph test 

Examiner tr;<lnlnq The tenuous nature of the Theory underlying the 
test and the lack of data are only two of the problems, it Is also clear 
mat those giving polygraph tssts often have limited training and expertise 
In osychoiogy and the Interpretation of psychophysiological measures. 
Individuals can become polygraph operators with only a few weeks of 
training Such Individuals lack even a superficial knowledge base In 
psychological testing and Interpretation, Those who are serious stucients of 
human behav'or, however, view their responslbl I t ty somewhat differently in 
essence, the posit 'on of the American Psychological Association is that the 
problem is far more con^piex than is suggested by the technol jy now used in 
the employment context 
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Re gulation 

We recognize that an alternative bill has been proposed to regulate the 
polygraph Industry rather than restrict It. T'^o American Psychological 
Association opposes such legislative proposals. Nothing In the substitute 
bill would require that the Idsts to be given adhere to even rln»mal 
standards of reliability and validity. In fact, the bill would be 
regressive and allow the use of tests for which validity data ar« clearly 
negative, such as voice stres? analyzers. I should point out here that ti.e 
APA, In general, favors regulation of professional pract.ee, but It believes 
that such regulation should apply to professions Ir which there Is a 

'entlflcally sound basis for practice, and In ^hlch there jre clearly 
established criteria for professional training. 

Exempt ions 

When this bill was considered In the 99tl. Cc gress, a number of 
exemptions were accepted which would have allowed the continued t,se of 
polygraph testing In several specific indust-^ies. The granting of such 
exempt lona Is ^^ntrary to the weight of scientific evidence In the 
settings designated for exemption, the consequences of m l s I dent I f y I ng both 
honest and dishonest individuals are even more severe than in other 
settings it fs possible that in nuclear plants or In child care settings, 
for Instance, the motivation of dishonest workers to learn how to defeat the 
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tost Is strongost and the concern of honest workers about the test Is 
highest. 



The emphasis of this discussion o"" the problems of the application of 
polygraph testing should not be used as an excur, to avoid research. In 
fact, our description of the complexity of polygraph testing signifies the 
Importance of continued basic ^^nd applied research on the psychology of 
deception We have Jumped too quickly Into the developir>nt and diffusion of 
wi technology that has a limited conceptual and empirical foundation. More 
research, funded by agoncles such as NSF and NIMH, that do not already have 
a commitment to maintaining the technology. Is desperately needed 
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Mr. Martinez. Thank you, Mr. Katkin. 
Mr. Pitzpatrick? 

STATEMENT OF ROBERT B. FITZJ>ATRICK. FITZPATRICK & VER- 
STEGEN, ON BEHALF OF THE PLAINTIFF EMPLOYMENT LAW- 
VERS ASSOCIATU N 

Mr. Pitzpatrick. Thank you, Mr. Chairman ^ind members of the 
subcommittee. 

The Plaintiff Employment Lawyers Association appreciates the 
opportunity to testify on the Employee Polygraph Protection Act. 
My name is Robert Pitzpatrick and I am a member of the National 
Executive Board of PELA, whose members specialize in the repre- 
sentation of individual employees. 

I appear today to endorse the passage of legislation to prohibit 
the use of polygraphs in the work place. As we approach the 
decade of the Nineties, it is time to put the polygraph machine in a 
display case at the Smithsonian Museum as an example of ZOth 
Century witchcraft. American employers who use polygraphs do a 
disservice to themselves and to our great nation as a whole by al- 
lowing these machines to brand employees as liars and thieves. By 
doing so, they besmirch our nation's great heritage of fairness and 
due process. 

Federal legislation abolishing the use of polygraphs in the work 
place IS long overdue. Federal legislation eliminating their use can 
restore dignity to the work place and end the reign of terror that 
persists in all too many work sites. Historically the courts, which 
have had to grapple with the reliability of the polygraph machine, 
have denied its admission into evidence. 

I will not belabor the subcommittee v th a comprehensive analy- 
sis of the law on the subject, but woula refer you to a report done 
by the Bureau of National Affairs on the use of the polygraph in 
the work place where the BNA sets out most of the leading cases 
in the federal and the state courts. 

I did a check of the jurisdictions of the old subcommittee. I apolo- 
gize that I did not check the jurisdiction of some of the new mem- 
bers, but based upon the old head count in all of those jurisdictions 
except two, the polygraph is not admitted into evidence. In the 
other two, it may only get into evidence if all parties stipulate that 
it can be admitted. 

I note in Mr. Gunderson's jurisdiction, Wisconsin, that for seven 
yearo it was allowed inco evidence until the Wisconsin Supreme 
Court, after seven years of experience, changed its mind and said 
henceforth no more. The polygraph will not be admitted into evi- 
dence even if there is a stipulation. 

The PELA has several concerns about H.R. 1212 as written. We 
shall submit a detailed analysis of the bill for your consideration. I 
would like to address several of our concerns tciay. 

Pirst, this ban should not be limited to the private sector. Public 
servants should not be treated as second class citizens. PELA urges 
the subcommittee to expand tha protections to all employees, state, 
federal and local. 

Second, it should be made explicit that employees and job appli- 
cant rights under the law cannot waived, as is done in the State of 
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Michigan by state law. Hopefully, such language in this law would 
go a long way towards eliminating the common practice on the 
part of employers in the states where polygraphs are already regu- 
lated of obtaining consent forms from their employees. Those con- 
sent forms are inhc mtly coercive. 

Third, the notice required by the act should include a require- 
ment like in the State cf Maryland that a notice be printed on the 
job application to the effect that a polygraph cannot be adminis- 
tered to a job applicant oi' an employee. 

Fourth, the law's icmedy should be made explicit to avoid end- 
less wrangling between lawyers over congressional intent. The law 
as written provides for legal and equitable relief in the private 
cause of action provided for. Legal relief includes damages for emo- 
tional distress and exemplary damages. Although the reference to 
legal damages in my judgment clearly contemplates such damages, 
the Congress should explicitly say so. 

Fifth, provide explicitly for jury trial. The constitution requires 

it. 

Sixth, the private cause of action contains no explicit statute of 
limitations. Please do so. PEL\ would propose three years. That is 
the statute that has been commonly used in actions like this and is 
the statute of limitations contained in the FLSA. 

Seventh, expand the coverage of the net to include the paper and 
pencil honesty tests that if this bill as written is passed, wiP 
become the rage of the future. There is, as lar as I know, no studies 
done that show that these paper and pencil honesty "^ests have any 
greater validity or reliability than the polygraph or the voice stress 
analyzer. 

Finally and possibly most importantly, there is clearly a need for 
federal legislation. Nonetheless, state statutory and common law 
causes of action, not inconsistent with H.R. 1212, should not be pre- 
empted. Allowing the state statutory and common law remedies to 
remain in effect is an effective answer to those who oppose this leg- 
islation on the basis of federalism and states' rights. 

Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Fitzpatrick. 

I have a couple of questions only. One is to Mr. Markman. You 
address states' rights. What about the rights of citizens? The Con- 
stitution says that you do not have to give incriminating testimony 
to incriminate yourself. You can refuse. You have that Fifth 
Amendment right. We have always presumed that you are inno- 
cent until proven guilty. That is the traditional standard and the 
basis of our system of justice. 

There is a potential for a violation of a person's privacy, and for 
the violation of his civil rights through polygraph tests. So, I think 
that the federal government does have a responsibility to control 
the abuse. 

What would you say to the federal government saying, all right, 
we are going to establish, first of all, that there is only limited use 
of the polygraph for specific reasons and only as a part of a total 
investigation, and say, now you regulate it, but that is what you 
have to comply with? What would the Justice Department say to 
that? 
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Mr. Markman. Mr. Chairman, first of all, I would prefer to 
couch our position in terms of federalism rather than states* rights. 
As you may have noticed in our testimony, we attempt fairly rigor- 
ously to distinguish between the concepts and suggest that there 
are, of conrse, many areas of governmental policy that are appro- 
priately regulated by the federal government. We simply do not be- 
lieve that polygraph regulation happens to be one of those areas. 

Of course, if there are violations of the federal Constitution, it is 
entirely appropriate for the Congress, as well as for state legisla- 
tures, to be redressing those problems. 

The specific illustrations you note though, of course, do not raise 
constitutional problems. The Constitution applies to the relation- 
ships between individuals and the state, and does not speak to pri- 
vate relationships; the specific provisions you were citing further 
are limited to the cnminal justice context. So, there really would 
not be any constitutional problems that we are calking about here 

Mr. Chairman, one of the concerns that we have is that there is 
no ideal system for preempioyment screening. The alternative to 
polygraphs is not some perfect syptem where everyone is able to de- 
termine with 100 percent accuracy wheth^^r or not individuals are 
being honest with employers, whether or not individuals are being 
honest in the context of disciplinary investigations. Rather, we are 
talking about personnel interviews; we are talking aboirt back- 
ground checkr- we are talking about paper and pencil tests; we are 
talking about a wide variety of alternatives, none of which is 100 
percent accurate So, we have to take a look at polygraph test? m 
thai larger perspective. 

But I guess to summarize our concern again, we think that these 
are difficult questions. Honest people can disagree honestly on 
them, and as a result it is entirely appropriate for the states to he 
debating these issues vigorously. I respect the expertise that a 
number of my colleagues on this panel have brought to the discus- 
sion, but I think it would be much more appropriate for them to be 
bringing their expertise to state legislative budlc^: ^^ather than to 
the Congress. 

Mr. Martinez Well, let me change the question a little bit, and 
ask you in regards to the states' rights. You are aware that the 
Civil Rights Act, the Fair Labor Standard Act, the National Labor 
Relations Act do regulate labor practices nationally. Why would it 
be any different in this particular situation with polygraphs? 

Mr Markman Well, I think each individual legislative initiative 
has got to be assessed in terms of the kinds of factors that we lay 
out here And there is no fine bright line that di^^^nguishes be- 
tween those things that are appropriately carried oul tht feder- 
al government and thos'.- that are appropriately carried out b> the 
states We simply sugge.^ that those factors have to be weighed. 
And it is the judgment oi this Administration that, after going 
through that weighing process, the particular i.^sue in controversy 
here is more appropriately regulated by the states 

Mr Martinkz So, what you are ba>ing is btate regulation is the 
judgment of this Administration..* 

Mr. Makkman. Yes, sir. V>o are not saying— I think it ought to 
be en phasi/ed--that this bill is unconstitutional We are simply 




SO 



76 



saying that as a matter of policy, it would be more appropriate that 
these matters be regulated by the states. 

Mr. Martinez. Mr. Katkin, is it true that there, exist nowhere 
any scientific studies that have been done on the validity of the 
polygraphs themselves in the work place? 

Mr. Katkin. That is correct. Specifically for employment screen- 
ing, there are no tests, nor do I think could there l)e any. One of 
the real problems is that in order to do an experiment to test the 
validity of the polygraph, you have to know what ground truth is, 
what the real truth is. 

Now, in a criminal investigation you have alternate sources of 
evidence to let you know if someone is guilty or not feullty. And 
you can check those sources of evidence against ycur polygraph, 'n 
an employment screening situation, what is the evidenc^ that 
you — how do you ever validate that the polygraph judgment is cor- 
rect? Against what standard? 

If your test is screening someone to be a competent employee or 
an honest employee, if the polygraph says, no, don't hire this 
person, you screen them out, and he is gone, you ha^e no way of 
ever following up to find out if that judgment was correct or not. 

We do know, of course, that there are many employees who pass 
the test and get jobs who turn out to be dishonest. So, obviously, we 
know that sometimes they miss on that side. But there is no obvi- 
ous scientific way that one can ever develop the kind of empirical 
evidence one needs to know if the polygraph worked or did not 
work. 

Mr. Martinez. Thank you. 

We have five minutes before breaking for the vote that is taking 
place now. So, I will turn to Mr. Gunderson 

Mr. Gunderson. Mr. Markman, is Justice the lead agency in the 
Administration on this bill? 

Mr. Markman. Justice has been designated to testify on this bill. 

Mr. Gunderson. Will it be the recommendation of the Justice 
Department to the President to veto this bill, should it pass? 

Mr. Markman. Yes, sir; it would be. 

Mr. Gunderson. Would you comment, to a degree, on the same 
type of question asked by Mr. Martinez? That focuses on the whole 
rights of the federal government versus the local governments. 

The Justice Department has come out for some pretty strong ef- 
forts in terms of product liability and limits on that in respect to 
the fact that interstate commerce toda> cannot really be regulated 
effectively by each of the different states. I think of a number of 
the companies across the country who use polygraph are active in 
many different states. Are you suggesting that we ought to have 50 
different policies in regard to the use of polygraph all within the 
same company? 

Mr Markman. I think you raise a ve^y good question. Congress- 
man Gunderson There was, as I think you know, a considerable 
debate that took place within the Administration as far as the fea- 
sibility of supporting some kind of uniform product liability stand- 
ards. And the Administration, indeed, concluded that that was an 
appropriate area for federal regulation although not without some 
dissent and not without some debate. 
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The distinction there, it seems to me, is that in talking about 
some kind of uniform product liability standard, we have to take 
into consideration the fact that a great many businesses do conduct 
their business in more than one state. And to require them to have 
to abide by 50 different standards in that context might well 
impose such a difficult constraint upon their ability to manufac- 
ture products that products may never even enter the marketplace. 
It is simply a balance: in regulating product liability, v^^e are talk- 
ing about the essence of the manufacturing process. And if an mdi- 
vidual is going to be deterred from producing a certain good be- 
cause of product liability lav/s, it would be very difficult for those 
products ever to be produced in the first place. 

Mr. Gun PERSON. Does the Department of Justice believe that 
polygraph testing is valid and accurate? 

Mr. Mahkman. We have no position on that here. 

Mr. GuNDERSON. Is there any- are there any certain provisions 
which, if included in this legislation, would make it more accepta- 
ble to the Administration, or are you taking the position based 
purely on the federalism grounds that no matter what is included 
in the legislation, it will be unacceptable to the President? 

Mr. Markman. Yes, sir. Our position is taken purely on the basis 
of federalism. We profess to have no particular expertise on poly- 
graphs for purposes of this debate. We have listened to the debate. 
We have read the discussions on the veracity and the credibility of 
lie detectors, and there is a great range of opinion that exists. We 
have looked at the debate that has taken place in the states, and 
we have seen that the states have responded in widely disparate 
ways to this controversy. So, yes; I would say our position is based 
and founded exclusively upon federalism concerns. 

Mr. GuNDERSoN. Do you reject even Congressman Darden s pro- 
posal of minimum standards at the federal level allowing states the 
discretion to go above and beyond that if they so choose? 

Mr. Markman. Yes, sir. I do not think our federalism concerns 
would be mitigated at all by that proposal. 

Mr. GuNDERi^oN. Thank you. 

Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Gunderson. 

At this time it is probably appropriate to take a break, and we 
will be gone ten minutes. 

We would ask the panel members to remain with us. I am sure 
other members of Congress have questions. 

[Recess.] 

Mr. Martinez. We will proceed. 
Mr. Williams? 

Mr. Williams. Thank you, Mr. Chairman. 

We apologize for our delay but voting kept us away long * than 
we intended. a j ■ • 

Mr. Markman, 1 understand and have regard for the Administra- 
tion s position with regard to federalism or states' rights, depend- 
ing on the definition. If it could be demonstrated that businesses or 
citizens were violating the wishes of that state by forcing their 
workers or probpective employees into another state which did not 
prohibit lie detectors, would the Administration's position remain 
the same? 
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in^«lk?It il" -P'"' me emphasize, Congressman that 

«hrn T the position on specific bills, in part I was talking 
about the Justice Department's recommendations, and in part I 

trying to represent the Administration ^ 
HiffprlnJ ?'^!'u ""^^l ^! that the Administration's position would be 
exten that, you were talking about, for example, 

S.h^nf'P-fr/r^PJ?^l'^"*' state into another state 

which permitted he detsctor use on a more liberal basis than did 
! which the employer was located, or else the kind of 
ploy that you are discussing. Yes, that would have much morp of a 
fill Ko.^I'f '"^"i^^i^te interstate impact, and it might well provide 
Im V^r ^ different position within the A Iministration 
Mr. Williams. Mr. Katkin, the American Polygraph Association 
has recommended that polygraph tests shoe- not be given to 
people who are emotionally or physically unfit t. -ke the test Are 
aTa'nTpterSneL?'^ appropriate people co aeVrmine emotion- 
Mr. Katkin. I doubt it. I do not know of any polygraph training 
school that trams people in f\e diagnosis of emotional fitness ^ 
Mr. Williams. You understand the discipline. How would we de- 
termine a person s threshold, emotional or physical fitness"? 
wilf'lPf nl"" R- ^^'""u } ^^^•■^ss physical fitness. I 

r,s Sn? ^ .t'^.^S'^'-'f °" emotional fitness, let me 

S.rSf""* inter-rate or reliability judgments on emo- 

tional state among professionally trained psychiatrists and psy- 
JonX a'/TJ? ' ^"^P'-essi^'^ than we woul/ like it to be profes- 
Jnr^iL' f • • oT°^'^,P^°,P^^ ^ho have had extensive post- 

doctoral training and Ph.D. level training. It is a very, very diffi- 
cult judgment ca 1 to diagnose emotional % tes. And it akes years 
ot specialized training. j'caia 

tinnVr^7fhoTi!l'°"f^'^ 'I "'^"^ whether the typical practi- 
hTLp / n H .P^'f^'^'P^ ^ glimmering of training in 

Jnf ff u'- P'l^l^aDly is bimply not qualified to make those judg- 
^n^t J noble sentiment I do not think it has any practicll 
applications or possibilities. ^.i«i,i.i,ai 

Mr. Williams. Dr. Beary, are you medical doctor? 

Dr. Beary. Ye=, I am, sir. 

nn5J''ni^/nb'''^l."°'^,'''°"'''*,y^" physical fitness for the pur- 

' Dr B -!i'v"S^''' polygraph test? Cculd we identify that person? 
Dr. Blauy. I would say probably physic?! fitness might have a 

nL^r'ihT'L^tT.l''"."'^*'^^.''"^^- ■ 'Stioning slems to be 
le..ding to the fact that interpreting the;., things is a subjective 
process. I ,s a matter of opinion. It is not a mattir of scienci It is 
van inn A rf ^""'l lhat gives you a re-.roducible result. So, if 
you have 100 different people read them, you know, you are prob- 

Mr^Z^ f^"'^^ terms of the interpretations 

. Mr Will AMS. If I may. let me ask it this ly. Drugs and a'cotiol 

Sg.^rthars?'^'"^ '^^^ ^ 

Dr. Beaky Yes. I think perhaps I see what you are getting at 
there that if someone were taking a beta blocker to calm the heart 
or a tranquilizer or some such thing, you would actually have to 
combme this with a urinalysis test to do drug screening af well So 
you really to ru^i it right would need two things linked together to 
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have that kind of assurance on the physical side of it. Otherwise, 
obviously a talented deceptor would know enough to go get some 
propranolol and calm himself before taking the exam or a tranquil- 
izer of some sort that certainly the examiner is not going to be able 
to appreciate. As a physician you cannot always rely on people 
taking what they say they are taking, and then you get surprising 
results when you are doing different tests. I have great skepticism 
whether examiners, who assert they can tell if soraeon -s drug im- 
paired or not, can do that. I doubt it very much. 

Mr. Williams. Let me share with the committee an a tide wh 'ch 
appeared today in the New York Times. Perhaps you saw it. It was 
about an October 24, 1982, story that was filed by the Times. This 
was aie headline, "U.S. Aides Say British Spy Gave Soviets Key 
J . u"'! reporter with the Times, Philip Taubman, indicat- 
ed that he had an American source or sources. 
Ti7^r^^^^^o* ^^^San's National Security Advisor at that time was 
William Clark. He asked the F.. +o investigate immediately the 
Ainencan sources. Members of vJational Security Council staff 
were-staff were told to volunteer for a lie detector test because, 
among other people, William Casey thought that lie detector tests 
were very important. 

r, ^¥ ^^^^ was a Marine lieutenant colonel. 

Bud McFarlane. And, he took the test, and he failed the test. And 
he was shocked and said there must be some mistake. And asked to 
take It again, took it again and failed it again. So, he called the 
publisher of the New York Times, Arthur Sulzberger, and said, I 
need to know if I am the source. I know I am not, but do you think 
I am the source? So, Sulzberger said, well, let me talk to A.M. 
' w'''^ IS the executive editor, and get back to you. 

And of course, the problem for him was this. They do not give 
out sources. So, should they tell people who are not sources that 
they are not. And if they do that, doesn't the next person come in 
and then say, well, am I the source. 

But in this instance, because of the fragileness of this situation 
and perhaps of Bud McFarlane himself, they called him back and 
saicj to him, Ycu were not the source." And Bud McFarlane said, 
well, I am glad to hear that, but you need to tell it to this fellow. 
And he handed the President the phone. And Mr. Sulzberger then 
recited that he had a good Marine in Bud McFarlane. And Bud 
Mcl«arlane, indeed, was not the source, despite the fact that he had 
felled the polygraph twice. The article, by the way, notes that 
1-resident Reagan cheerfully advised the N.w York Times that, 
well, I am surrounded by a lot of Marines in this Administration, 
as I guess we have learne I since. [Laughter.] 

McFarlane later went lo the fellow that gave him the second test 
because it was very carefully administered. After all, we had a 
public figure s future professional life on the line, and so it was 
very carefully administered by a very well trained examiner. The 
examiner indicated to Mr. McFarlane that, it is difficult to get reli- 
able results from some people. Now, that is more than anecdotal 
evidence. It is now public evidence. 

And I think if Americans expect that anybody in this latest 
effort down at the White House is telling the truth, it is Bud 
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McFarlane above all who is telling the truth although he failed the 
test twice. 

That is all I have, Mr Chairman. 

[The New York Times article follows:] 
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The Polygraph Lied 



WASHINGTON 

WhiJc poking into ihe mujvj- 
tions of former naijonai se- 
cunry adviser Roben ^Bud) 
McFarJanc. I tnpped over a srory 
that took place m 1982 m which The 
New York Times played a part Be- 
cause I was not pnvy to "Hie Tjmes's 
role, and because recent leads came 
from people outstde the newspaper 
•*ho share my outrage at "he Jetec- 
tors." I feel free to tell u now 

On OcL 2i. 1982. the reporter Philip 
Taubman of The New York Times 
filed an exclusive story Headline 
"'US Aides Say Bntish Spy Gave 
Sov.et Key Data." Oting "Amenca.i 
sources." Mr Taubman wrote thai 
the British Govenriment had refused 
to report on a scnous secunty leak bv 
a Soviet agent. Geoffrey Arthur 
Prime, at the maui electronic mtelh- 
gence center in Cheltenham 

The Rtis^ians knew exactly what se- 
crets Mr Pnmc had been providing, 
i^jc Bnts knew and were concealing 
the:r embarrassnjoii, our National 
Semnty Agency knew. too. thanks to 
some listenmg-tn on the B nts. Only the 
. .blic was in the dark; naturally. Mr 
Reagan's national secunty adviser at 
the time. William Clark. «skcd the 
F B I (o investigate to find out wfijl 
"Amencan sources" enabled tht put>- 
lic to find out the dtgrec to *-hich its 
secunty was impenled. 

Members of Mr Clark's National Se- 
cunty Council suff were tokJ to volun- 
teer for polygraph tests because Ad- 
ministration stalwarts Caspar Wem 
berger, Frank Cartucci and William 
Ca were fervent believers in the ac- 
curacy of "lie deteaors." which tn*;y 
consider the divining rods of toitfi 

One of those who were tested was 
Lieutenant Colonel McFarlane. who 
wa^ then serving as Judge Clark's 
NSC deputy He failed the pol> 
graph rcsL 

The stunnea cokwl said there had 
to be some mistakt He was certain 
he was not the source of The Times s 
story, he asked toruy^ther test Ihe 
cxpenenced polygraph examiner, 
who was aware that a loyal military 
officer could be ruuKd by the results. 
<- .tductcd the second test with ex- 
tiaordinary care. 

Bud McFarlane flunked again, the 
examination branded him a liar jnd 
jeopardized his career 

In desperation. Colciel McFarlane 
called the publisher of The New Yorx 
Times. Arthur O Sulzberger, who 
happened also to be a former marine 
Bud said nothing of the polygraph 
tests, but said he was sure he was not 
the so;.rcc of Mr Taubman's arv 
Could The Times corroborate that he 
was not (he leaker? 

Punch Sulzberger said he would dis- 
cuss It with A M Rosenthal, then Ex 



ecutive Editor The problem the Jour- 
nalists faced was this Once the pyce- 
dent was set for "cleanng" any Gov- 
emm.ent official as havng not been a 
source, where would it end? H-jw 
many glasses did tbe Govemmer.t 
get' In this case, the publisherdccided 
to back up Bod Mc Far lane's truthful 
assertion bul not to respond to further 
question^ about other suspects 

Accordingly, rvhen the deputy to the 
naiional secur. y adviser called back, 
the publisher told him. "You were not 
the source" 

Colonel McFarlane said "Don'^.;^l 
me. tell ii to this man " He then put on 
the President ot the United State* 
The sirpraed Mr Sulzberger then 
to!dMr Reagan that he was wrong to 
suspect this good marine, the Pr«sv 
dent remarJr^ cheerful ly bow he 'u a ^ 
surrounded by mjrne* in his AdnTm*' 
istratjon (Baker. Shullz. Regan) and 
that was that 

Bud .McFarlane. cenified non-!eiik> ■ 
er. remained on the \^'hJte House siatf ' 
ard was pn moted a year later toaa-.^ 



A 1982 • 
appeal by 
McFarlane. 



iional secunty adviser The poiy^ 
graph testers later coolly explainet^* 
to the man whose career t«*icy almpsc.. 
tcrm:natfxl that it really was difficult 
to get reliable results about questioc^ 
of leaking from officials who occa- • 
stonalSy had to talk to the press 

Consider what this episode reveals ■** 
Bud McFarlane was in fact not (he--, 
leaker he was falsely conde "ncdJtjy ; 
a Kafkaesque machine whose prmtv^ 
out wnuld be decisive with the Preji-^ 
dent ol he U S his innocence ha4 la^ 
i/e affirn by a newspaper that ha'd - 
to decide o break its own rdles 1 
guarding its ♦.'-•lity to get the newsS 
This also shows how an adept spylh'', 
the N S C cwjid outwit the polygraph 
and becof.ie (he Am ican Prime - 

A few months ago. a woman vsas/j 
dtsiniised at John Poindextcr's 
NSC for refusing to take a poiy-'* 
graph (est A few months fnjm now, » 
Congressional commiitees wiJI call*- 
Bud McFarlane, who seeks no im- 
munity, ad compare h-s version of 
who knew what and when with poly-v 
graph proponents hke John Poindex-^ 
ter Fd Meesc, Donald Regan. Frank* 
Carlucci and Caspjr Wpinbergcr 

My inclination will be to believe the 
man who tw icc flunked the lying pAly-"^. 
graph >,^-^ 
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Mr. Martinez. Thank you very much, Mr. Williams. 

Before I go to Mr. Owens, in the discussion you were having, Dr. 
Beary, with Mr. Williams regarding a person being able to take 
some kind of a drug that would cause him to very easily pass the 
test, wouldn't it be the person that obviously was guilty, but did 
not want to be detected more likely to take the (^rug than the inno- 
cent person that is nervous and sweaty because he is under the gun 
of an accusation? 

Dr. Beary. That is coi rect. That would be the person who would 
have the motive to do such a thing. 

Now, I would just draw us back to the central point again. If no 
one after years of looking has been able to show you a Pinocchio 
response, there really is not anything to debate about. If I had a 
thermometer that was accurate plus or minus 5 degrees when I 
was trying to size up how sick a patient was, I would be very hesi- 
tant to make any decisions on such an instrument. 

Mr.. Martinez. Thank you. Doctor. 

Mr. Katkin. Mr. Chairman, may I respond also to the question? 
Mr. Martinez. Yes. 

Mr.: Katkin. There is some research that has been published by 
Professor Raskin at the University of Utah, ho is an acknowl- 
edged expert in the i*ea, d9monstrating that people— that he has 
had great success in training ordinary people on how to beat the 
test, and that the critical ingredient is a certain techniques that 
can be trained and motivation to do so. In response to your ques- 
tion, I suspect a critical ingredient then in the likelihood of some- 
one beating the test is motivation to beat the test and the desire to 
learn the techniques. There are techniques that can be learned 

If I could add just one ^joint with your permission. In this morn- 
ing's discussion with Congressman Dardei>> there was some discus- 
sion of improvements in technology in recent years. And that hap- 
r 3ns to be the area of m> own specific research expertise, is or» the 
underlying psychophysiological technology that goes into polygraph 
work. 

And what I would like to point out that while there has been an 
obvious electronics revolution in the last decade which has led to 
fantastic developments in computers and miniaturization and ev- 
erything you can think of, there has been no essential change in 
thii basic design and use of the polygraph in 30 years. What there 
has been in an improvement in the sense of miniaturization and 
improvement in transitorization and so on. But the fundamental 
instrument that is in use today has been developed, conceptually 
developed, 30 years ago. It has not changed, and there is not any 
appreciable technological imp-cvement in the actual work. There is 
only a miniaturization and a slightly higher rate o ' longevity of the 
machines, but no change in the basic technology at all. 

Mr. Martinez. It is the same machine in a different box. 

Mr. Katkin. Sure, absolutely. 

Mr. Martinez. Thank you. 

Mr. Owens? 

Mr. Owens. Dr. Beary, Mr. Katkin, among your colleagues are 
there any significant numbers of dissenters to your viewpoints on 
this? Is tuere soniebody offering a set of scientific arguments in the 
other direction — a significant body o. r^^ople, reputable people? 
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loo^eH hfl have not encountered any. And the AMA 

ZJtlt i"!u-^,"'^r'.°'Y f"*" someone who had data that there is no 
SoH„.' ^^'S If It IS good data, it she -d be the same if you tryto 
bS,P n-'^y^" '•eproduce it in California 

doS the . nl '^^''Se depending on who 

aoes the study. So, I have not encountered physician one Ph D 
anyvvhere m the United States who has been able to sky whS the 
Pmocchio response :s And 1 am not surprised because there is not 

to dl! w'ISTi,!'^^"^^ I;^^ '^^A Council touched on had 

hl.^Zl SVSJaS*'^^."^*"'"^ °f this. And some of you may 
have seen that 00 Minutes piece in May of 1988 where basicallv it 
made the point that you get the result from the polygraph tha Xou 

to S ^^'^ ^'•^ P^"°"' Jou know, you are 

going to get what you want in some circumstances. These three eir- 
ployees were paid to tell the truth. The truth was known so theTe 

M?ed"°tr^r P«ly^^Ph examiner wS 

in S'c K^"^"" "T'""^ '"t° "f^^'^e said the camera that was 
m this cabinet is not there anymore. I just wonder if Bill might 
n^nl n Company A found that Biil did it, and cS- 

hf.?TLcf "^"""'^ f™'" Ph«"e books-^here waT^no 

bias. These were just people out there to sen/e the public. Com pan v 
B comes in and they sny, well, I think Barbarr-vou know/l am a 

lie ZTBarS""' f '^'r^^' h^^-^ been around ^tThis 
fh?!;,,f^ n Au'^' f '"^""V^^' b^^"g P^id the truth, was telling 
the truth. But the polygraph said she stole the camera. 

And so, a week later Company C, polygraph Companv C apain 
randomly sekcted from the^New Yo?k phone boo^omes' IS 
S ^iv'^^^^^^Pf^ ^^"""^^ ^ thing in the wall and what- 

wPli wT fU-\^" mteresting tape if you have not seen it. They said, 
this cr^P.i'"c r.^'^ concerned. We do not know where 

ir^H^ think we are a little worried about Frank 

And goodness this time Frank is determined to be the thief 

itv of lh,Sin^ A^^f f •P'"^"yu^°°^ demonstration of the subjectiv- 

\f 7^ ^t IS much more in the 

it i?a?Sf' T?c "'f word subjectivity. I would u=e the word 
Whv tf c I subjectivity, it is a racket that is dishonest, 

sumer fra,S Lh"* "f.^^J^^nce exists, are we not talking about con- 

bann / f™hf .'^^'^''^'n'^"^'^^^^^ '^^^ ^« S^' ^he whole thing 
banned for public, as well as private use? Why are we so ginge»'v 
with a such a contraption as this'^ ^ 
Yes? 

ainJon^vf •f ''- '^r^"' I could perhaps explain that. I think perhaps, 
becausf llhfnk S!f k"?' P/'lyg'^Phers may not be fraudulen 
S^rpv i?p .Ll ^ V'^""^ they are saying. I do not think 
Tnat they are consciously wanting 

Mr. Owens. You think they do*' 

Mr. Katkin. Yes, I think that they do 

Mr. Owens. Except in the experiment that he indicated. 

Mr Katkin. I think so. I think the polygrapher who goes ^nto 
Snclu.ionr>,%"^ i P^l-^l^^Ph 'Charts, and comls L h s 

ThP trL" f^f '^irw^^ h.'-self that he knows what he is doing. 
The tragic fact is that the S( ntific ev.u.nce shows otherwise But 
I have no reason to believ( that the typical working polygrapher"s 

Er|c ' 5 8 



84 



consciously committing fraud. I think he is committing some self- 
deception ironically. 

But to answer your question about dissention, among profession- 
al psychologists there is virtually no disagreement about the scien- 
tific evidence. There may bo some dissention about the political as- 
pects or the moral aspects and whether or not federalism should be 
upheld or not. But there is no dissention that I know of among pro- 
fessional psychologists on the meaning of the scientific data which 
shows that the polygraph test is severely flawed in employment 
screening situations. 

Mr. Owens. You had a comment, Mr. Markman? 

Mr. Markman. Yes, sir. Thank you. Congressman Owens. 

I would just like to ask one question here which is why in light 
of all this evidence presented here, millions and millions of employ- 
ers ha^ c seen fit to spend an average of $50 to $60 per polygraph 
examiration; to risk the antagonism of their employees and pros- 
pective employees; and to risk losing their best employees to com- 
petitors. Again, I have no brief for polygraph examinations, and 
every one of the individuals on this panel has far greater expertise 
on that subject than I do, but I would nevertheless like to leave 
that question with the committee and ask why all these business- 
men do think it is worth their time and effort and the risk that 
they are undertaking with their owr employees to administer these 
tests. 

Mr. Owens. I do not want to prolong the argument, but i am 
sure there is an eaiy one for 'hat one. The argument is that th y 
do not want to lose employees to competitors. They use it to get rid 
of employees that they do not want. They use it to intimidate 
people that they want to intimidate. There are a number reasons 
why they would use an instrument even if they did not— they knew 
it was not scientifically sound. 

I have no further questions, Mr. Chairman. 

Mr. Martinez. Mr. Owens, thank you. 

I think Dr. Beary wanted to answer that. Would you do it very 
briefly? We are running into a time problem with one of ou^ other 
witnesses. 

Dr. Beary. Sure. That is a very rt j nable question to ask. When 
you see someth'ng so widely used, yuu have to say, well, what are 
the motives for using it. And basically they are twofold. One of 
them could be legitimate as a stress detector in an investigation, a 
limited situation, limited people. The only person who knew the 
crime was committed in a room with a red door on it reacts out of 
proportion on the test. And then traditional detective work does 
the rest. You make no decision on it. You just say, I am perhaps 
suspicious of this person. But it is a ^ery focused thing. And you 
are not even claiming it is a lie detector. You are calling it a stress 
detector and using it as such. 

The second application, and I think that one that probably ac- 
counts for why it is widely used is that what it is, is really an elec- 
tronic scarecrow. Now we all know that it cannot reliably detect 
lies, but the average person taking one does not know that. And it 
makes no difference whether the thing is plugged in or is not 
plugged in in that context because when they are hooked up to it, 
they are going to confess some useful things. And anyone who has 
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\torked with these things has a few anecdotes of how he found out 
such and such because they confessed on the polygraph. 

Well, of course, we found in that Wall Street Journal article last 
week that if you just ask the people, they will confess. You would 
not thinx so, but if you ask, have you ever stolen from your em- 
ployer while you are trying to get a job, many people quite happily 
just write down that, yes, indeed, they did. 

So, I think that is the phenomenon that is going on. It is an elec- 
tronic scarecrow. It is not a scientific instrument or anything like 
that, but that would account for its continued popularity, and most 
managersand companies do not have the scientific expertise to size 
this up. They make the decision based on other criteria, not sci- 
ence. 

Mr. WiLUAMS. If the Chairman would yield, I recognize time is 
fleeting, but it seems to me that is correct. And along with that 
tests are cheap. They are not free, but they are cheap. They are 
sure cheaper for a business man who has got a theft problem or 
worries about a theft problem. Theft is a major problem for Ameri- 
can business. There is not any question about that. 

xhey are convinced this thing works, and it is cheaper than 
having a good screening personnel system. It might be cheaper 
than buying another safe, than labeling all of the items, than 
hayincr one of those detectors at the door for employees going out 
It IS ^heap. And unfortunately, too many businessmen in America, 
because they do not realize that it is not more effective than it is 
are unwittingly willing to throw the net out and round up 20 to 
just get the one. 

My point is we have to stop businessmen from doing that in our 
society because we are turning the Constitution on its head v/hen 

^^^^ '^"^w an'i we 'ought^o stop them 

Mr. Martinez. Thank you, Mr. Williams. And I thank the pane), 
too, for its important teijdmony. 

Let me announce at th/s time that the record will remain open 
tor two weeks to take additional testimony from anyone wishing to 
give it. Members might communicate to vou with additional ques- 
tions for you to answer, for the record? e would appreciate your 
timely response. Thank you again. 

At this time I would like to call up the next panel, Nester 
Macho Consultant for Orkin Pest Control; John Bauer, Esquire, 
K>xT n ^n^^^'^^^' ^Sal Action Center, New York, New York; Joseph 
UNeill, Director of Police, Conrail, on behalf of the Association of 
American Railroads; and Michael Darby, Victim, of Lawrenceville. 
Oerirgia. 

And let me first take the opportunity to a^inounce that Mr. Bart- 
lett, who IS a member of the full committee, wished me to extend a 
courteous invitation and welcome to Mr. Darby and recognize that 
you are from his district. 

Mr. Darby. Thank you very much. Mr. Chairman. 

Mr. Martinez. Because of a time problem we are going to allov/ 
Michael Darby to give his testimony, and then ask him questions 
before we proceed with the rest of the panel because h does have 
to catch a plane. 

Mr. Darby? 
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STATEMENT OF MICHAEL DARBY, VICTIM, LAWRENCEVILLE. GA 
Mr. Darby. Thank you, Mr. Chairman. 

It is a privilege be tjiven an opportunity to appear before you 
in this committee and tell you my experiences. And I truly do 
thank you. 

As stated, my name is Michael Darby, and I Mve at 631 Cricket 
Hill Trail in Lawrence\ille, Georgia. 

For the last 15 years I have been employed in the jewelry indus- 
try. At the time of the incident I am going to describe, I was a 
manager of a Bailey, Banks and Biddle jewelry store, which is a 
division of Zales Corporation. The str-e is located at Gwinnett 
Place Mall in Duluth, Georgia. 

Zales has an internal security department for difficulties with 
theft. They do periodic polygrapn examinations and preernploy- 
ment polygraph examinations. I have never suffered a loss in my 
st.re, and feel th^t these problems could be handled by good man- 
agement procedures. 

In June of 1986, Zales had a problem with theft in one of their 
stores in Atlanta, and the security department examined the em- 
ployees at that store and found several people that I was told did 
not pass the polygraph examination. And they were subsequentl ' 
fired. It was then decided that they would polygraph employees on 
all the remaining stores, whether or not they had losses. 

When the examiners came to my store, they first put paper over 
the v/indows and then began examining employees from other 
St res who had failed the test We all kn^w that that was why the 
other employees were there, and I felt it was very personally em- 
barrassing for them. 

When my turn came, I was asked to si^^n a waiv^er saying that I 
was taking test voluntarily. Of course, I understood that if " did not 
take the test, I would be fired. 

The woman who administered the * to i^e asked questions 
like: **Do you have knowledge of any peic a or persons in the At- 
lanta area who are involved in drugs? Are thert ai.y questions you 
would rathei- that I not ask you?"' That is a pretty general state; 
ment. Sometimes she would say, "Let me talk to n.y associate " 
And then she ^^ mid leave the room with me strapped to the ma- 
chine alone for what felt like 20 to 30 minutes. She woulr!^ then 
come back ana cay, **It doesn't look good Let's do it aga. " This 
went on for two and a half hours. 

Finallv her associate, a man, came into the room and said, ''Fess 
up or youVe fired " He said that all I had to do was tell them what 
I knew about the others who worked in the conipany, and even if it 
was hearsay or gossip, I should write down and clear n^y con- 
science, all this stuff, or he could not clear me and 1 would be fired. 
Thev cold me that this information would be shar^xi only with the 
regional vice president of our market, but I found out later that it 
ws disclosed to others. 

I v^as forced to write-down gossip .nd idle talk about what F^eople 
:li.i off the job, particularly drug use. Afttr I wiote the statement, I 
was given another polygrai:j|i exam ' nd I passed that one. 

Then the security people pvMygraphed the other people in my 
store. Two employees with lon^z-standing gooH records were fired. 
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one supposedly for conflict of interest and the other because he 
supposcui^ nad knowledge of taking something. It was never said 
what. 

I was very upset by this and felt very bad about it. It was un- 
called for. I had taken polygraph examinations before, but never 
another where I v/as treated with such discourtesy. It left me with 
a veiy bad taste in my rnouth. In the months that followed, I felt 
unable to do my job because of this expeuence. 

I was worried about my future and afraid that it would never 
happen again and afraid that it would happen again. I felt a lot of 
guilt about having to pass on gossip about other workers that 
might have gotten them into trouble. 

I called the American Civil Liberties Union and su^jgested that 
1— they suggested that I complain to the Georgia Polygraph Board 
Never heard of this board before. However, I was afraid I would 
lose my job if I did complain because I had to sign a waiver that I 
was not going to complain and that I was taking the test voluntari- 

Because of this experience, I left the job with Zales Corporation 
in January of 1987. I know that they are continuing the practice 
because I know others who were fired after they were told they 
failed the test. ^ 

I will never take another polygraph examination. I feel that I am 
honest, and that pp-^ple shou'^1 look at my actions. I think it is 
wrong to ask a person to b?re their sole to a machine; that it is 
wrop- to put so much weigh, n it. You might as well toss a coin to 
ge ^ right answer. 

Due to the use of polygraphs, I feel I cannot continue to work in 
the industry that I am trained for, because taking the exam is too 
stressful Finding work remains difficult, and I am currently self- 
empioyed as a consulting interior design specialist for a retail busi- 
ness. 

I hope that this committee will pass legislf-.tion and stop this ter- 
rib e practice which is subjecting employees to this kinii )f abuse I 
will be glad to provide any additional information that the commit- 
tee might wish. 

Thank you. 

[The prepared statement of Michael Darby follows:] 
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STATEMENT OF MICHAEL DARBY 



My n->me is Michael nurcy, I live at 631 Cricket Hill Trail, 
Lawrence^ .lie, Georgia, 

For the last 15 years I have been employed m the jewelry 
industry. At the time of this incident I was the manager of a 
Bailey, Banks and Biddle je';elry store, a division of the Zales 
corporation, at Gwinnett Plane Mall, Duluth, Georgia. Zales nas 
an internal security department for difficulties with theft. They 
do periodic polygraph e.:aminations and preemployraent polygraph 
examinations. I never suffered a loss in my store and feel that 
these problems can be handled by good management procedures. 

In June of 1986 Zales had a pioblem with theft in one of 
their in stores in Atlanta, and the security department examined 
the employees at that store and found several people that I was 
told didn't pass a polygraph examination and fired them. It was 
then decided that they would polygraph emplryees in all the 
remaining stores, whether or not these stores had losses, 

.7hen the examiners came to my store they first put paper 
over the windows and began examining employees from other stores 
who had failed the test. We all knew that that was why these 
other employees were there and it was very embarrassing for them. 

^,hen my turn came I was asked to sign a waiver saying that I 
was taking the test voluntarily. Of course, I understood that if 
I didn't take the test I would be fired. 

The woman who gave me the test asked me questions like, 
"Do you have any knowledge of any person or persons in the 
Atlanta area who are involved in drugs? A^-'s there any questions 
you would rather I not ask you?". Sometimes she would say "Let me 
talk to my associate" and then leave the rooia with me strapped to 
the machine alone for what felt like 20-30 minutes. She would 
then come back and say "It doesn't look good, let's do it again". 
This went on for two and a half hours. 

Finally, her associate, a man, came into the room and said 
" 'fess up or you're fired." He said that I he \ to tell them all 
I knew about others who worked there ,^.even if it was hearsay or 
gossip, that I should clear my conscience and vrite all this 
stuff down or he couldn't clear me and I'd be fired. They told me 
that they would only give this information to the regiona. Vice 
Preside! t, but I found out later that they had told it t'- others. 
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npnolP H?H ^^^K u "J"^^^ 1?''" gossip and idle talk about what 
ot^^iLni T°" particularly drug use. After I wrote the 

passed ''^^ another polygraph exam and told that I 

security people polygraphed the other people in my 
store. Two employees with long-standing good records were fired 
one supposedly for conflict of interest, \nd the other becaulrhe 
supposedly had knowledge of taking something. because he 

nnn.if veryupset by this and felt very bad about 1^.. it was 

n^v^i 5k^^^^ polygraph examinations befcre, but 

never another where I was treated with such discourtesy. It left 

fplt un.Hi f ^r^^ ^1 V ^" ^^^^ followed, I 

felt unable to do my job because of this experiencs. I was 

-"^fih ?^ ^^^^'"''^ ^^"^^ ^^^^ it happen again. 

torkers%i^h ° <r,?^ k' ^^^^^^^^aving to pass on gossip about other 
worKers that might have gotten them into trouble. 

^. I called the American Civil Liberties Union and they 

suggested that I complain to the Georgia Polygraph Board, i had 
Sr^L f °^ the Board before this. I was aflaid that l^d lose 
ZlJr?^ / complained, because I had to sign a waiver that I 
voluntarily^ complain and that I was taking the test 

nor^«^^^?''^^^°^^^^^ experience I left the job with the Zales 
corporation in January of 1987. I know that they are continuing 
this pra ice because I know others who were fired after thev 
were told they failed the test. ^ 

I'll never take another polygraph examination. I feel that I 
am honest and that people should look at my actions. I think it 
is wrong to ask a person to bare their soul .o a machine ?t is 
wrong to put so much weight on it. You mignr as well tosr, a com. 

Due to the use of polygraphs I feel ^h=»^ t ^r^^^-i^.^^Q 
to work in in the industry that I am trained for because'tVkinq 
n^! stressful. Finding work rerains difficult. I am 

retaU^bu^^Sel^^s.^' ' consulting interior design specialist for 

..too Jh^^^! ^^^^ P^ss this legislation and 

kind o? abusrS'^'^i^rbe" subjecting Employees to this 

in?ormatfon"that IhlVoL. ^TJs.''' additional 
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Mr. Martinez. Thank you, Mr. Darby. I have one question right 
off the bat 
Mr. Darby. Yes. 

Mr. Martinez. You are from t^e state of Georgia that professes 

to have a model program for re: -lating polygraphers 

Mr. Darby. That is correct. 

Mr. Martinez [continuing]. Mr. Darden earlier testified that in 
his bill he hopes to set Georgia's as the national re Uations and 
standards for polygraphers. How far is Lawrencevule from Mr. 
Darden's district? 

Mr. Darby. He is in the northeast, I beg your pardon, the north- 
west Atlanta area. I am in the northeast. We are some 20 miles 
apart. 

Mr. Martinez. Twenty miles apart. 
Mr. Darby. Yes. 

Mr. Martinez. I think that Mr. Darden should start investigat 
ing in his own state and look around. 

This alarmed me because at one particular point in time I 
thought that maybe regulating the industry and making sure that 
qualified people were polygraphers was the best solution. Now, 
almost anybody that wants to go to a school and lerirn how to oper- 
ate the machine can become a polygrapher. There are no psycho- 
logical profiles given to them. They do not have a history of any 
education in psychiatry or anything related. Many have no knowl- 
edge of or education in any areas of human beha^ '.or. As a result, 
many are very unqualified to be in that particular position, but 
they are able to. 

I thought that, f there were some standards, some regulations, 
this might be the way to go to make what now seems to be little 
more than a black box more effective and more efficient. I do not 
think it can be done, especially if in a state that professes to have a 
model program, because what you described can happen in spite of 
a model program. 

You did find out about the board. You did allude to the fact you 
were told to file a complaint with that board. Did you file a com- 
plaint vith that board and what was the subsequent action? 

Mr. Darby. I contacted the Georgia Board of Polygraph Examin- 
ers and I was told that I could complain in writing and that subse- 
quently they would conduct an investigation. The problem I see 
with that Is being employed by someone who had just conducted 
the polygraph examination and then complaining abovt them is 
subjecting them to a fine was one sure way for me to lose my job. 

Mr. Martinez. So as a consequence you did nothing. 

Mr. Dauby. No, sir, I did nothing. 

Mr. Martinez. You are not now employed with him. Have you 
since filed a complaint? 
Mr. Darby. No, sir, I have not. 
Mr. Martinez. Do you intend to*^ 
Mr. Darby. Yes, sir, I do. 
Mr. Martinez. Thank you. 
Mr. Williams. 

Mj . Williams. Were you mauc awar'* of your rights under the 
Georgia law before you took the test? 

EMC . 95 
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Mr Darby. The waiver that I signed was very general. It did say 
that I was conducting it on my own free will and that I did have 
the right to respond, or to receive a copy of the examination in 
wnting which I must ask for it in writing. 

Mr. Williams. Does that include a waiver of your right to sue"? 

Mr. Darby. Yes, sir, it does. 

Mr. WiLT'AMS. It does? 

Mr. Darby. Yes. 

Mr. Williams. Did they tell you at any time under the Georgia 
law you could stop the examination and walk away'? 

Mr. Darby. Yes, sir, that was included in the 

Mr. Williams. Why did you nut do that? 

Mr. Darby. For the very reason that I was taking the exam and 
It 1 should leave the examining room because I felt I could not 
answ^era question, I will lose my job. It's that kind of drive 

Mr. Williams. Interesting 

Mr. Martinez. Excuse me. Would you yield, please*? 

Mr. Williams. Yes, of course. 

Mr Martinez Did you not indicate at one time they came in 
and told you that you were fired unless you filed a statement of 
other activities of other employees? 

Mn Darby. Yes, sir, that is correct. 

Mr. Williams. I guess it is one thine for ou. society to place 
rights before people and something else to make sure they have 
access to them. In this case, Georgia has a lot of rights out there, 
but you have no access to them without punitive repercussions 

Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Williams. 

Mr. Owens. 

Mr. Owens Yes. Mr. Darby, during the course of the administra- 
tion ot the polygraph examination, was there one person who acted 
as a technician and the other was an interrogator or investigator? 
Was the techiMcian interrogating you also? 

Mr. Darby The technician shared duty interrogating with this 
person outside of the room who would evaluate the polygraph 
along with her while she was out of the room. F.it principally she 
served as the person who administered the test vith the interroga- 

Mr. Owens She was the one who came into the room and made 

the statement (hat it does not look good but 

Mr. Darby. Yes, that is right. 

Mr Owens [continuing] ^^you do this, we might be able to work 
something out? 

Mr. Darby. Yes, sir, she was making the statement that it does 
not look good. Let us try it again. However, the gentleman she had 
been conferring with was the one who came in and said I had 
^^^^ So that was his only contact with me. 

Mr. Owens. No further questions. 

Mr. Martinez. Mr. Jontz. 

Mr. Jontz. I have no questions, Mr. Chairman. 

Mr. Martinez. Thank you. 

Thank you, Mr. Darby. I know you have to catch a plane, so if 
you v^ould like to leave now, you are free to do so. 
Mr. Darby. Thank you very much, gentlemen. 
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Mr. Martinez. Thank you. 

Then we will go to Mr. Macho, who is a consultant for Orkin 
Pest Control. Would you begin? 

STATEMENT OF NESTER MACHO, CONSULTANT FOR ORKIN PEST 

CONTROL 

Mr. Machc. Thank you, Mr. Chairman. 

I appreciate the opportunity to testify before this subcommittee 
today on behalf of Orkin Pest Control. To show my appreciation, I 
will, with your permission, submit my written statement for the 
record and briefly summarize that testimony. 

Mr. Martinez. Thank you. 

Mr. Macho. My name is Nester Macho, and I am a security con- 
sultant for Orkin Pest Control, the world's largest pest control com- 
pany. Testifying in that capacity, I respectfully oppose the Employ- 
ee Polygraph Protection Act, H.R. 1212. I do so because, as current- 
ly drafted, this legislation will preclude Orkin and other home-serv* 
ice companies from utilizing the polygraph and other character 
analyzing tools to protect our customers from employees who would 
be in a position to use their employment for criminal purposes. 

A few minutes ago a question was posed as to why a company 
spends a lot of money screening their applicants. And I can only 
speak for our industry, and I can only speak for Orkin. The reason 
why we do this is for the protection of you as a customer. The 
uniqueness of the home-service industry is demonstrated by a brief 
description of the nature of our business. Each month we send 
thousands of technicians into more than 1.5 million private resi- 
dents in 43 states. Each time these technicians are granted access 
to your private residence, our customers lays their trust in our 
company's judgment as to the character of these employees. 

Simply put, an average citizen who would not allow stranger's 
access to their home are willing to do so if that stranger identify 
himself or herself as an Orkin employee. We are proud that we 
have earned that trust throughout the years. At the same time we 
recognize that our responsibility, both morally and legally, is to 
continue to utilize the best methods available to protect our cus- 
tomers from the potential dangers arising from the access granted 
to our customers' homes. 

As I stated, we spend over $1 million a year to screen each poten- 
tial employee to determine whether any such applicant have ever 
been involved in any criminal activities or exhibit character traits 
that would create a security risk to our customers. Since 1976, 
when we first implemented this screening program, we have sub- 
stantially lower incidence of employees theft and criminal behav- 
iors aimed at our customers. 

I may want to produce, Mr. Chairman, for the record two docu- 
ments in addition to my testimony. Specifically these are cases in- 
volving some of our employees that were given a polygraph test 
voluntarily wh'ch they agreed to. And this examination concluded 
that they were not involved in any wrong'doings. 

Mr. Martinez. We will submit those for the record without ob- 
jection. 

[Material is held in subcommittee files.] 
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Mr. Macho. I think a brief description of our comprehensive 
screening process would be helpful to this subcommittee. Our 
screening is both comprehensive and complex. Using the mt^t up- 
t<Hiate character analyzing tools including polygraph, an investiga- 
tion IS first conducted to determine whether the applicant filled out 
his application truthfully. The applicant is also given a physical ex- 
amination to determine whether he or she meets the job's physical 
requirements. The applicant's motor vehicle report is closely scruti- 
nized. This includes a request by Orkin to every state for any 
record of traffic violations by that applicant. All applicants are also 
subject to a psychological examination designed to determine the 
applicant's attitude and any other job-related circumstances. 

Once all of these tests are completed, the applicant is asked to 
take a polygraph examination to be conducted by a licensed poly- 
graph examiner. This is a voluntary procedure and each applicant 
who agrees to take a test must sign a waiver acknowledging that 
he or she is taking this test voluntarily. 

Prior to the examination, the examinees are given a list of the 
questions to be asked and have the opportunity to indicate which 
questions they do not want to answer. The questions are designed 
to determine the truthfulness of the information provided by the 
applicant during the overall screening process. No questions are 
asked concerning a person's religious or political belief or personal 
sexual preferences. 

I do not feel qualified to answer questions you may have on med- 
ical studies that reportedly indicate that a polygraph examination 
is not an accurate method of determining a person's character. I 
can only testify today that the polygraph when used as part of an 
overall comprehensive screening procedure has been effective in 
our effort to protect our customers from potential dangers. 

During the month of February, 38 percent of the 951 appli(iants 
with Orkin were completed through employment screening process 
despite being judged as borderline or deceptive by polygraph exam- 
iners. 

Mr. Martinez. One minute to wrap up. 

Mr. Macho. During the same time period, a full 60 percent or 
154 applicants were rejected because of admissions they made prior 
to a voluntary test. 

I am fully aware that polygraph examinations are now being 
used by a large number of private employers in a way that mini- 
mizes the effectiveness of the technology. It is for this reason that 
Orkin has been out front in its support of responsible legislation 
that would adequately protect the rights of both the employee, who 
is the subject of the polygraph examination, and at the same time 
the innocent customer that replies on an employment screening 
process to protect his family and his property. 

Unfortunately, the legislation as it is currently drafted addresses 
only one of these two important concerns. I would urge the com- 
mittee to revise H.R. 1212 so as to protect all parties involved from 
a violation of their basic human rights. 

Thank you for your patients. This concludes my remarks and I 
will work with any questions you may have. 

[The prepared statement of Nester Ma^ho follows:] 
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STATEMENT BY NESTER MACHO BEFORE THE EMPLOYMENT OPPORTUNITIES 
SUBCOMMITTEE - MARCH 5,, 1987 

Thank you Mr. Chairman. 

My narae Is Hester Kacho. I an a security consultant for Orkin 
Pest Control, the world's largest structural pest control company 
and I testify in that capacity today. Orkin is a member corrpany of 
the National Pest Control Association. I oppose the "Employee 
Polygraph Polygraph Protection Act", H.R. 1212, that is now before 
your comr.ittee. As currently drifted, this legislation would preclude 
Orkin and other home service coapanies from utilizing the polygraph 
with other character analyzing tools to protect our customers from 
employees who would be in a position vo use their employment for 
criminal purposes. 

Each month, Orkin Pest Control sends thousands of technicians into 
Eore than one and one half million private residences In 43 states. 
The almost unlimited access provided our employees could result In 
direct threats to the health and well being of our customers* 
their families, and guests by employees with criminal motives. 
Each time Orkin technicians are granted access to private residences, 
our customers place their trust In our company's judgment as to 
the character of these emn\oyees. An average citizen who would 
not consider allowing strangers access to their home are willing 
to do so if that stranger identifies himself or herself as an Orkin 
employee. We are proud of the fact that we have earned that trust 
through the years. We recognize that our responsibility, both 
morally and legally. Is to continue to utilize the best methods 
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available to protect our customers from the potential dangers 
arising from the access granted to our customers* homes. 

Orkin spends over $1 million a year to screen each potential 
employee to determine whether any such applicants have ever been 
involved in criminal activity or exhibit character trails that 
wuld create a security risk to our customers. Since 1976, when 
we ^irst instituted this screening program, we have substantially 
lowered incidents of employee theft and other criminal behavior 
aimed at our customers. 

This screening process is both comprehensive and complex, utilizing 
the most up-to-date character analyzing tools, including the poly- 
graph. An investigation is first conducted to determine whether 
the applicant filled out his application truthfully. The applicant 
is also given a physical examination to determine whether he or she 
meets the ^ob's physical requirements. The applicant's motor vehicle 
record is closely scrutinized. This includes a request by Orkin 
to every state for any record of traffic violations by the applicant. 
All applicants are also subject to a psychological examination 
designed to determine the applicant's attitude and other job related 
characteristics. 

Once all of these tests are completed, the applicant is asked to 
take a polygraph examination, to be conducted by licensed polygraph 
examiners. This is a voluntary procedure and each applicant who 
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agrees to take the test must sign a waiver acknowledging that he or 
she IS taking the test voluntarily. Prior to the examination, the 
examinees are given a list of the questions to be asked and have 
the opportunity to indicate which questions they do not want to 
answer. The questions are designed to determine the truthfulness 
of the information provided by the applicant during the overall 
screening process. No questions are asked concerning a person's 
religious or political l/eliefs or a person's sexual preferences. 

The length of the examination depends on the applicant's employment 
history and their responses. Thus, for example, if the applicant 
is an 18 year old with no prior employment record and no driving 
record, and no deception is registered during any part of the poly- 
graph examination, that examination may be completed in an hour. 
However, the examination can take three hours or more when the 
employee has a prior record of employment that lends itself to a 
polygraph examination. An examination could also take that long 
if deception is recorded at any point during the examination. In 
that case, the examiner will spend a considerable amount of tir^e 
determining whether that reading is accurate. 

V?hile the polygraph has been proven to be effective when admin- 
istered properly, Orkin does not refuse to hire applic£nts based 
solely on a failure m the polygraf.h test. I believe a review of 
our experience last month, a typical one at Orkin, will demonstrate 
that point. During the month of February, 381 of the 951 applicants 
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Orkin were continued through the employment screening process 
despite being judged as borderline or deceptive by the polygraph 
examiners. During that sane time period a full 16% or 154 
applicants were re:iected because of admissions they made prior to 
yolur tarily triking "^f^ polygraph examination that they were either 
habitual drug uses or involved in criminal activity. While these 
applicants may be saitable for other employment positions, the 
sensitive nature of our business made it imperative for us to 
reject then. 

If the Employee Polygraph Protection Act were law today, we would 
most likely have hired a large percentage of these 154 unsuited 
applicants because we would have been precludeo from using the 
polygraph. It is also likely that we might have hired a certain 
percentage of the remaining applicants who were rejected after both 
the polygraph and the other examinations concluded that the appli- 
cants were unsuited for such a sensitive position. This could have 
seriously jeopardized the lives or well being of the families that 
rely on our services. 

To my knowledge, thirty-one states have recognized the usefulness of 
the polygraph,, when applied properly, by adopting polygraph laws. 
Orkin meets and in most cases exceeds all state guidelines. In 
addition, during last years floor debate on tne Polygraph protection 
Act, the House implicitly recognized the usefulness of the 
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when It adopted amendments to allow polygraphs on employees of 
industries like the child care industry where the health and safety 
of innocent people are potentially threatened by criminally motivated 
employees. I wholly agree that these industries need the added 
protection that a polygraph provides. However, I would suggest 
that we need not look any further than the home for examples of 
where liie and property are vulnerable. The average customer of 
the home services industry is asked to allow virtual strangers 
access to themselves, their children, and the^r possessions based 
solely on their reliance on the company name and reputation. V'*ry 
few customers investigate a company's employee screening procedure 
before contracting with that company for home services., I do not 
believe they should be expected to conduct such an investigation.. 
At the same time, I don't think it is necessary for me to suggest 
different scenerios whereby the criminal element of our society 
could take advantage of this reliance on a company's [judgment. 

The passage of "The Employee Polygraph Protection Act* as currently 
drafted would place a company like Orkin in a dangerous Catch-22 
position. The nature of the home service business requires us to 
ask our customers to trust our judgment as to the character of the 
technicians we send into that customer's home. However, without 
the polygraph, we would be precluded from conducting a comprehensive 
assessment of the employee's character and therefore could not earn 
the trust of our customers. 

Naturally, we want to avoid the damage to our company's reputation 

and the cost of litigation that woult.^ result from an incident involving 
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one of our employees. In the end, however, it is the customer who 
would pay for the loss of security if the polygraph is not ? ailaole. 
These customers will pay m physical or material losses caused by a 
technician *s abuse of his position, or in the higher costs for 
services resulting from the company*s assumption of the liability 
for its employees' actions. 

In summation,, i strongly oppose the Employee Polygraph protection 
Act as It is currently drafted because it will prevent companies 
like Orkin to effectively protect its customers from the potential 
dangers inherent in the home service industry. I believe the Orkm 
system demonstrates that,, when used properly and m conjunction 
with other character analyzing tools, the polygraph is an effective 
tool in the effort to screen our customers from employees who would 
be in a position to use their employment for criminal purposes. 
Orkin has repeatedly stated that it is m favor of a responsible 
alternative_ to the current regulation of the polygraph industry 
which vould adequately protect the rights of both the employee 
subject to the polygraph examination and the innocent customer that 
relies on an employment screening process to protect his interests 
and the interests of the family. As currently drafted, the legislation 
now before you would unnecessarily require this innocent people to 
rely on an employee screening practice which, by law, would be 
incomplete . 

Thank you for your consideration. 
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Mr. Martikez. Thank you, Mr. Macho. 
Mr. Bauer. 

STATEMENT OF JON BAUER, STAFF ATTORNEY, LEGAL ACTION 
CENTER, NEW YORK, NY 

Mr. Bauer. Thank you, Mr. Chairman. 

My name is Jon Bauer and I am a staff attorney with the Legal 
Action Center and coKiirector of the Legal Action Center's poly- 
graph project. The Legal Action Center is a public-interest law firm 
based in New York City that specializes in discrimination law and 
employment issues. 

I would like to thank the subcommittee foi this opportunity to 
testify today in support of the Employee Polygraph Protection Act. 

The Legal Action Center has received hundreds of complaints 
from men and women who have been denied employment opportu- 
nities because polygraph tests branded them as liars and thieves. I 
would like to star', out by sharing with you the experience of just 
one of these people, a man who I will refer to as Mr. R. 

Mr. R was a 26-year oli junior manager at a bank in New York 
City. He had been working there for six years and he had consist- 
ently received excellent job performance ratings. When a customer 
said that money was missing from her account, the bank made all 
the employees at that branch take polygraph tests. Although there 
was absolutely no evidence liking Mr. R to the theft, the polygraph 
examiner decided that he was lying. 

Mr. R asked the bank to bring criminal charges against him so 
that he could have a chance to clear his name in court but the 
bank simply fired him. 

For the next two years, Mr. R looked for jobs at banks and at 
other businesses without any success. Every time he went for a job 
interview he had to explain why he was fired from his previous job. 
No one wanted to hire him once they had heard that he had failed 
a lie detector. During his two years of unemployment, Mr. R's 
phone got cut off and he had to go on public assistance so that he 
could pay the rent on his apartment. 

Each week we get calls from people with similar stories; people 
who have been severely injured in their careers and reputations by 
the polygraph. 

Now it has often been noted that abuses of individual rights 
occur during polygraph testing. At the Legal Action Center, for ex- 
ample, we have received many complaints from people who were 
asked intrusive highly personal questions about such matters as 
marital status, past medical problems and even sexual habits. But I 
would like to emphasize that most of the harm that is inflicted by 
polygraph testing is not caused by these abuses. It is caused by 
problems that are inherent whenever polygraphs are used to make 
employment decisions. 

There are three basic problems with employment polygraph test- 
ing—inaccuracy, discrimination and infringement of privacy rights. 

The inaccuracy of employment polygraph tests has already been 
clearly demonstrated in the testimony presented this morning by 
witnesses from the AMA and the American Psychological Associa- 
tiori, so I will not say much more on this subject. The use of these 
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tests on 2 million workers and job applicants each year inevitablv 
produces massive numbers of false/positive errors. People who tell 
the truth but are wrongly labeled as liars. It is likely that over 
100,000 people each year lose jobs because of the polygraph's mis- 
takes. I think that is reason enough to ban these devices in employ- 
ment. 

Something that is less well known and equally dicturbing is that 
poly^aph tests tend to discriminate against particular groups in 
employment. There is substantial evidence that polygraph screen- 
ing has a discriminatory effect on minorities. For example, in a 
lawsuit brought by black prison guard applicants, a federal district 
court judge ruled that the evidence established a prima facie case 
that the employer's polygraph tests were discriminating against 
blacks. The court found that blacks were failing the *^est at a sub- 
stantially higher rate than other groups, and agreed with the stat- 
istician's testimony that chances were only one in a thousand that 
such a large proportion of blacks would fail in the absence of dis- 
crimination. There is equally strong evidence of discrimination in 
the case that the Legal Action Center is now working on in federal 
court. 

The shortcoming of polygraph testing can explain this tendency 
to disadvantaged minorities. First of all, the polygraph measures 
physiological functions and there is research evidence of ethnic dif- 
ferences in physiological reactivity to stress that may affect the 
polygraph s validity when it is used on different groups. 

In addition, the subjective nature of the tests creates extensive 
opportunities for conscious or unconscious biases and cultural 
stereotypes to affect decisions made by polygraph examiners. 

The last point that I would like to focus on is that polygraph 
testing is inherently destructive of workers' privacy and dignity. 
People who contact our organization after taking polygraph tests, 
including people who passed, describe it as an intimidating and de- 
meanmg experience. Your are forced to sit in a chair with elec- 
trodes attached to your finger tips, tubes around your chest and ab- 
domen and a blood pressure cuff wrapped tightly around one arm 
while a polygraph examiner, the only other person who is in the 
room with you, asks you accusatory and frequently offensive ques- 
tions. Workers understandably feel insulted and angry at being re- 
quired to undergo this ordeal to prove their innocence. 

As a congressional subcommittee on the constitution put it 12 
years ago, and I quote, "Compulsory submission to a polygraph test 
is an affront to the integrity of the human personality that is un- 
conscionable in a society which values the retention of individual 
privacy." 

The only effective way to protect workers from the inaccuracy, 
the discrimination and the indignity of polygraph testing is to 
enact federal legislation banning their use in the work place. Al- 
though 19 states and the District of Columbia has statutes restrict- 
ing polygraph use, the number of job applicants and employees 
who are forced to take these tests continues to rise every year. 
Many employers evade state restrictions by hiring in a state that 
permits polygraph testing and then transferring the employee. An 
example of that is described in my written testimony. It is a case of 
a man who was required to take a polygraph test in New York as a 
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condition of getting a job with a bank in Maryland, a state that for- 
bids polygraph testing. 

For all of these reasons, the Legal Action Center strongly en- 
dorses the Employee Polygraph Protection Act without exemptions 
and urges its swift passage. Indeed, the bill should be strengthened 
in the way suggested by Mr. Fitzpatrick. 

In closing, I would like to thank you again for listening to our 
views and I would also like to express my gratitude to Mr. Wil- 
liams, to Mr. McKinney and to the many co-sponsors and support- 
ers of this bill, including the congressman from my home district in 
Brooklyn, Mr. Owens. 

[The prepared statement of Jon Bauer follows:] 
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PREPARED STATEHEHT OF JON BAUER, 
STAFF ATTORHEY, LEGAL ACTION CENTER 



I AS Jon B«u«r, a «t«ff attorney with th« Legal 
Action Center and co-director of the Legal Action v^enter's 
Polygraph Project. The Legal Action Center is a n-sn-profit. 
public interest lav fim based in Nov York City tha: 
i;peciali«.es in discrisination lav and eaploysont ir«ues. I 
vould like to thank the subcooaittee for thi» opportunity 
to testify in support of the bill nov before you., the ti»- 
ployee Polygraph Protection Act (H.R. 1212). 

our organization has received hundreds of conplaints 
froa sen and voaen who have been denied eaploysent oppor- 
tunities not because they coeaitted any aisconduct« not 
because they vere unqualified for the job, but col«ly because 
a polygraph exaainer looked at soae squiggly lines on a 
chart and pronounced then "deceptive." The Legal Action 
Center has brought litigation to challenga polygraph abuses, 
but the vast aajority of vorkers vho are forced to take 
polygraph tests have no legal recourse. Based on our ex- 
perience vith the polygraph*8 victias, ve believe that 
there is an urgent need for Federal legislation to outl.nv 
the use of the so-called **lic detector" in eaployaent. 

The debate on polygraph testing has often focused on 
abuses. Highly intrusive and personal questions concerning 
aarital &v.^nu8, past aedical probleas, arrests not resulting 
in conviction and even sexual habits are frequently asked 
during polygraph tests. Unscrupulous eaployors have used 
lie detectors as a pretext for getting rid of workers because 
of race, political beliefs or union affiliation, woaen 
have been subjected to sexual harassaent during exaaina- 
tions.A As long as lie del.«.ctors continue to be used in 
the workplace, such abuses will be iapossible to prevent. 

The greatest problca, however, is not these abuses, 
but the ordinary, routine sc of polygraph tests as a basis 
for aakmg eaployaent decisions. Polygraph tests are in- 
herently inaccurate, inherently discriainatory and inhcrcn*-ly 
destructive of privacy and personal dignity. In the tes- 
tlaony th»it follows, I will sh^rc with you the experience 
of honest, hard-working individuals whose careers and repu- 
tations were senselessly destroyed by the polygraph. The 
evidence is ovcrwhelaing that these tests aro not accurate 
— it has bc«n cstiaated that each year aore than 100,000 
workers and job applicants ar<r unjustly stigaatized as liars 
becarisc of the polygraphia errors. Although it cannot tell 
truth froa deception, there is substantial evidence that 
esployaent polygraph tefsting discriainates against racial 
minorities and other groups. The Legal Action Center firaly 
believes thav Federal legislation like the proposal before 
this subcoaaittee is the only effective way to coabat the 
threat to civil rights and fair eaployaent opportunities 
created by the epidealc of polygraph use in the workplace. 

The PQlygrjiPh*s victipg 

Estlaates of the nuaber of polygraph exaa:natlons 
adainistered to eaployoes And job applicants each year range 
froa 1 aillion to 2.3 ailllon. A survey conducted sevezal 
years ago found that 201 of aajor corporations and sol of 
banks and retailers used polygraph tests. ^ The coaplaints 
received by our organization reflect polygraph use by a 
wide variety of eaployors. We have heard froa workers who 
were forced to subait to polygraph tests as a condition of 
getting or keeping jobs with dcpartacnt stores, tanks. 



• lOS 



104 



2 

hotels, transportation companies, investment and securities 
tints, auto mechanics, greeting card shops, jewelers, drug 
stores, opticians, athletic clubs and restaurants. 

The experiences of two of our clients illustrate the 
fate of workers who are judged deceptive by the lie detector: 

■ Mr. R, a twenty-six year old junior manager at a 
large New York City bank, was required, along with other bank 
employees, to take a polygraph test when a customer com- 
plained that money uas missing from her account. The exam- 
iner concluded that Mr. R's polygraph charts showed that he 
was lying. There was no other evidence linking him to the 
theft or to any other misconduct. 

Mr. R had worked for the bank for six years. His^ 
job performance evaluations had been consistently excellent. 
When the polygrapher accused him of deception, Mr., R went 
to the branch manager and asked to be given another test. 
He also asked the bank to bring criminal charges against 
him so that he could clear his name. The bank refused both 
requests and fired him. 

For the next two years, Mr. R looked for jobs with 
banks and other businesses, but no one would hire him. His 
phone was disconnected and he had to t,o on public assistance 
so that he rould pay the rent on his apartment. He finally 
found employment last summer* a low-paying job in a ware- 
house . 

■ Mr. C, a fifty-eight year old man from Brooklyn, 
New York, managed the toy department in a department store 
for thirteen years. He received good performance ratings 
and had never been accused of theft or dishonesty. In 
fact, just four months before his polygraph test he received 
a commendation for preventing a cashier from stealing money. 

Mr. C's store decided to institute a policy of 
requiring all of its employees to take polygraphs Mi. C 
has a nunber of physical problems which can affect the 
results of a polygraph test: a stutter which makes his 
breathing erratic, high blood pressure and a nervous condi- 
tion. Nonetheless, he was required to take the test. 

The polygraph examiner determinea that there was a 
"problem" with Mr. C's response to one question: "Have you 
ever improperly marked down merchandise?" Mr, C was given 
a second test. The second examiner found no problem with 
the merchandise question, but decided that Mr. C was decep- 
tive when he said that he had never stolen anything from 
the store. Although the two polygraph test*; contradicted 
each other, Mr. C was fired. 

Mr.' C's career has been ruined and his health has 
deteriorated. He briefly hold a job as a toy buyer, but 
was fired when his boss heard about the polygraph. People 
he '"ised to work with in the toy business have told him t>\at 
because he failed a polygraph, no one in the field wants to 
hire him. 

As the cases of Mr. R and Mr. C show, an employee 
who fails a polygraph test usually encounters great diffi- 
culty in finding work elsewhere. Few companies are willing 
to hire someone who was regarded as dishonest by a previous 
employer. Applicants are forced to reveal that they failed 
a polygraph when asked to explain why they left a previous 
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job. If the applicant does not disclose it, the employer 
nay find out when he or she checks references. 

People who have contacted the Legal Action Center 
after taking polygraph tests — including some who passed — have 
almost uniformly described it as an intimidating and de- 
meaning experience. The employee or job applicant must sit 
in a chair with electrodes attached to the fingertips, 
tubes around the chest and abdomen and a blood pressure 
cuff wrapped tightly around one am while an examiner, the 
only other person in the room, asks accusatory and freq[uertly 
offensive questions. Workers understandably feel insulted 
and angry at being required to undergo this ordeal to prove 
their innocence. 

The Systematic Jpaccuracv of Polvgraph Tests 

The polygraph does not detect lies, but merely 
indicates whether a person is relaxed or tenso while 
answering a series of c[uestions.' The machine monitors 
certain physiological responses: respiration, bleed voiame 
and skin resistance to electric current. There is no 
physiological response specifically and exclusively associ- 
ated with lying. A person may display signs of physio- 
logical arousal during a polygraph examination tor reasons 
totally unrelated to deception, such as feelings of anger and 
resentment, fear of being falsely accused and terminated, 
frustration, nervousness or embarassment. There is no 
support in oither psychological theory cr scientific research 
for the notion that a polygraph examiner can tell the dif- 
ference between stress produced by lying and the stress 
that an innocent worker feels when he or she is required to 
respond to the threatening, accusatory q[uestions of a poly- 
graph test. 

During the 99th Congress, this subcommittee and its 
Senate counterpart heard extensive testimony from scientific 
experts on the invalidity of employment polygraph examina- 
tions. A comprehensive research review and evaluation 
prepared by the Congressional Office of Technology Assessment 
concluded that scientific evidence does not support the 
validity of polygraph tests in employment screening situa- 
tions. The American Psychological Association has stated 
that the evidence for polygraph test validity is "unsatis- 
factory" and is "particularly poor concerning polygraph use 
in employment screening," and a recent report of the American 
Medical Association's Council on Scientific Affairs finds 
no adequate validation for personnel screening polygraph 
tests. 

The administration of polygraph tests to more than 
a million workers each year inevitably produces massive 
numbers of "false positive" errors — people who told the 
truth but were wrongly labelled as liars. The studies of 
polygraph testing in the field that were reviewed in the 
Office of Technology Assessment's report showed false posi- 
tive rates (the percentage of innocent people found decap- 
tive) as high as 75% and averaging 19.1%. One extensive 
study conducted by a prominent advocate of polygraph testing 
found a 49% false positive rate — examiners called truthful 
people deceptive nearly half the time.^ 

Even if employment screening polygraph tests were 
accurate 85% of the time, as some commercial polygraph 
examiners c^atend, an intoler^able number of Americans would 
be wrongfully denied employment. For every million workers 
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who tell the truth during a polygraph test, nore than 100,000 
of them are falsely accused of lying. And if employcent 
polygraph tests are less than 85% accurate, as the research 
evidence strongly suggests, even nore people lose jobs 
because of tne polygraph* s mistakes.^ 

The Polygraph* s DiscriTaina torv Impact 

The polygraph is unfair to all workers, but also 
singles out particular groups for discrinination . There is 
rapidly nounting evidence that employnent screening polygraph 
tests have a substantial discrininatory effect on black 
applicants and employees. Certain practices of coonercial 
polygraph exaniners also have a tendency to unfairly dis- 
criminate against persons with physical or mental disabili- 
ties. 

In a nusiber of cases, polygraph screening has been 
shown to disproportionately exclude blacks from employnent. 
Black applicants for correctional officer positions in Cook 
County, Illiniois, in a lawsuit challenging the the county's 
use of preemployment polygraph tests, proved to the satis- 
faction of a Federal district court judge that the tests 
had a substantial adverse impact on blacks. The court 
noted the strength of the evidence of discrimination in a 
pretrial ruling:^ 

I'The statistics] demonstrate that a higher percentage 
of blacks failed the polygraph test than whites taking 

tr.e saiuS «-GS V . In ^ ^ - — ^ j 

determined ... that there was one chance in 1,000 that 
... the proportion of blacks who failed the polygraph 
test would be as great as 72.5% (where 67.5% of those 
taking the test vere black) if blacks had an equal 
chance of passing the test. ... Based on the statis- 
tics, plaintiff has proffered sufficient evidence to 
constitute a prima facie case of discrimination. 

Similar data on the racia} impact of polygraph 
testing has been obtained in another Federal lawsuit in 
which the Legal Action Center is representing a black de- 
partment store worker who is challenging^ an employer's 
polygraph testing recjuirement. Over a fifteen month period, 
during which nore than a thousand applicants were tested, 
73.4% of whites passed the test, while onlv 63.6% of blacks 
passed; a statistician's analysis shows that the likelihood 
that a disparity this large woi \d occur if blacks had an 
equal chance of passing is only one in a thousand.' The 
Equal Employment Opportunity Commission and a state fair 
employment practices agency have also i:>cued determinations 
finding reasonable cause to believe that polygraph testing 
by particular employers was having a discriminatory impact 
on blacks.® 

The shortcomings of employment polygranh testing as 
a means of detecting deception can explain the tendency of 
these tests to disadvantage minorities. First of all, the 
polygraph is a mc-asure of physiological functions, and 
there is research evidence of ethnic and group differences 
in physiological reactivity tc stress which nay affect the 
polygraph's validity when used on particular groups. 
Secondly, the inherent subjectivity of determinations based 
on the polygraph creates extensive opportunities for cor 
scious or unconsious biases and cultur<;l stereotypes to 
affect the decisions made by polygraph examiners.^ 
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An approach to polygraph touting frequent] y used bv 
examiners in the connercial sectoi also pu\. i people vho are 
nervous or have disabilities at r. disadvantage. A wideiy- 
used training and reference nanual for polygraph exaainers 
teaches that "observing the subject's attitude ard behavior 
syaptoas" is a crucial aspect of diagnosing tn^'h and de- 
ception. Exaniners schooled in this "bohavior s'^ptons' 
approach to lie detection look for signs of deceotion m 
the subject's gestures, concents and nannerisns/ During 
the pretest interview, the exaniner asks the subject how he 
or she feels about taking the test and scn'tinizes the 
person] s answer for supposed indications of deception. 
According to this theory, "a lying subject's answe - js 
usually excusatory; he tells of his nervousness or o 

physical disabilities " A person who fidgets, crosses 

1^9s or fails to look at the exanmcr may also be re- 
garded as deceptive on the basis of this "evasive" 
behavior. 

Not surpiisingly, a study assessing the accursicy of 
polygrapher's judgments based on "behavior syaptoas" found 
that more than 50% of innocent subjects -ere diagnosed as 
deceptive. This approach to pclygrdph testing cakes it 
especially likely that a person vho has a physical or aental 
disability or is exceptionally nervous will fail a polygraph 
test— especially if the person nakes th^ mistake of telling 
the polygraph examiner about it; 

The Weed for F^Jf^ral legislation 

In the absence of Federal legislation prohibiting the 
use of the polygraph m employment, more than a million 
people each year will contmuo to be subjected to a practice 
that infringes their privacy and dignity, systematically 
labels truthful people as liars and discriminates without 
reason against particular groups. ';tate regulation cannot 
solve the prcblcm. Mthcjgh nineteen eta tec and ♦-he Dictric*- 
of Coluabia have statutes restricting polygraph use m the^^*^ 
workplace, the number of job applicants and employees who 
are forced to take the tests as a condition of employment 
continues to rise each year. 

Moreover, the inconsistency of state laws nakes for 
ineffective enforcement. Many employers evade state re- 
strictions by hiring in a state that permits polygraph 
tests and then transferring the employee i:ito a state pro- 
hibiting lie detector use. At a public hearing on polygraph 
use m N^-w York state, I heard the testimony of a man who 
was interviewed by a ilev York City firm that specializes m 
providing temporary employees to banks and brokerage houses 
around the country. He was contacted a few weeks later 
about a 30b opening at a bank m Baitipore. Maryland pro- 
hibits employers from rec[uiring polygraph tests as a condi- 
tion of employment, but New York does not. The man was 
told that the Baltiaore job was h^s — but only if he passed 
a polygraph test administered by a polygraph copjpany m New 
York City. ^-^ 

The problem of lie detector use in employment is 
national in scope and require^ a national solution. Many 
private sector employment practices, including such natters 
as the minimum wage, occupational safety, collective bar- 
gaining and mandatory retirement, are extensively regulated 
by Federal statutes, it is no less appropriate for Congress 
to address the harm caused by lie detectors in the workplace. 
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Federal action is particularly appropriate because 
lie detector testing infringes the basic civil rights of 
A.'^erican workers. As another Congressional subcommittee 
found twelve years ago, '^Compulsory submission to a polygraph 
test is an affront to ths integrity of the human personality 
that is unconscionable in a society which values the reten- 
tion of individuals* privacy, ... Privacy is a fum' mental 
right that Bust be protected by prohibitive legislation 
frora cuch unwarranted invasions."^-' The discriminatorv 
impact of earploynent polygraph testing cn minorities ^Iso 
argues for Congressional action; the elimination of discri- 
minatory practices from the workplace is clearly a natter 
of Federal concern. 

Employers do not need the polygraph. Because of its 
inaccuracy and destructive effect on employee morale, it is 
an ineff-^ctive and counterproductive way to conJ^at workplace 
theft. As Dr. Leonard Saxe, the principal invest xgator and 
author of the Office of Technology Assessment's report, 
pointed out in his testimony to this subcommittee m the 
99th Congress: 

Polygraph tests may accomplish just the opposite of 
whit is expected. Because exceptionally honest and 
int-alligent individuals may be highly reactive to 
questions about their truthfulness, such desirable 
employees will be misidentif ied at higher rates than 
other less desirable employees. In addition, highly 
dishonest employees have available a variety of 
counteme^^ures and may be consistently misidentif ied 
as honest. 

Good man/^eaent practices, not polygraph testing, 
help to elimmata theft in the workplace. The many companies 
that do not use lie detectors, such as Sears, J.C. Penney and 
General Electric, have not lost any grounct^to competitors. 
Businesses have done very well without polygraphs in the 
States that restrict their use, including California, Iowa, 
Vermont, Michigan ani Montana. Fedei.il legislation will 
benefit millions of \*r>rking people wituout harming employers. 



For these reasons, the Legal Action Center strongly 
endorses the Employee Polygraph Protection Act and urges 
its swift passage. Thank you for noldmg these important 
hearimjs an<? for listening to our views. 
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Mr. Martinez. Thank you, Mr. Bauer. 

We will now hear from Joseph O'Neill, Director of Police of Con- 
rail on behalf of the Association of American Railroads. 

STATEMENT OF JOSEPH O'NEILL, DIRECTOR OF POLICE, CON- 
RAIL, ON BEHALF OF ASSOCIATION OF AMERICAN RAILROADS 

Mr. O'Neill. Mr. Chairman and members of the committee, my 
name is Joseph O'Neill. I am presently Director of Police for Con- 
rail, and I have served as police commissioner for the city of Phila- 
delphia. I am here representing the Association of American Rail- 
roads and the 3300 sworn police officers within the United States 
who serve as members of the railroad police department of AAR- 
member railroads. 

The purpose of my statement is to express the concern felt by the 
AAR, its member railroads and their police officers about H.R. 
1212. We feel the bill's total prohibition, total prohibition on the 
private sector use of polygraph testing, along with the failure of 
the bill to extend an exemption to testing to para-public police offi- 
cers such as the railroad police will have a serious adverse impact 
on the ability of the nation's railroads to adequately protect and 
assure the security and integrity of our rail transportation system. 

Railroad police are statutorily authorized law enforcement offi- 
cers who are appointed or commissioned by the government of the 
state and/or approved by the state attorney general or a senior law 
enforcement official. In most states, railroad police are granted full 
power, police powers equivalent to those conferred upon the police 
of the state or its municipalities or sheriffs of counties. 

As such, we are fully empowered to enforce all state criminal 
laws on the property of the railroad companies employing them, 
and in many cases in a county in which the railroads opeiate. In 
most states, railroad police have state-wide jurisdiction. 

Generally railroad police receive training and certification equiv- 
alent to their governmental counterparts. They have primary juris- 
diction for investigating crimes involving the railroads and work 
closely with state and federal law enforcement authorities to pros- 
ecute criminal activity. When necessary, they are available to 
assist and back up local governmental police officers. 

The only significant difference between regular governmental 
police officers and railroad police officers is their source of compen- 
sation. 

The police chiefs and officers of our railroad police departments 
recognize that there are serious problems wi^ i misadministration 
of polygraph tests, and the misuse of the results of these tests 
throughout the states. We agree that corrective action is appropri- 
ate and necessary to eliminate the misuse of these tests. 

We are not opposed to government regulation of polygraph oper- 
ators and equipment. However, we are opposed to a total banning 
of the polygraph in a manner which will remove a useful tool from 
the arsenal of the professional police officer who has a legitimate 
need for it as an investigative tool. 

Generally, most of the railroad police departments use polygraph 
testing on a rare and selective basis in investigating criminal activ- 
ity. We are not iware of any railroad police department that uses 
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polygraph testing as a pre-employment screening device. It is our 
contention that railroad police departments use polygraph testing 
in a very responsible and professional manner comparable to our 
public counterparts and should continue to be able to use this valu- 
able resource. 

In further support of our position, I offer the following points. 

Polygraph testing is offered on a completely voluntary basis by 
railroad police and allows those innocent suspects to exculpate 
themselves. Testing is not done on a random basis but only when a 
person is suspected of or is believed to possess relevant information 
concerning a specific crime. The railroads have no inclination to 
conduct such "searches" of its employees without identifiable 
cause. 

Related to that is the effort of railroad police to refrain from 
fishing expeditions. Polygraph testing is used to obtain corrobora- 
tive evidence and is never the basis for a railroad's principal case 
agair.&t a suspect. The suspect retains all the due process rights he 
has coming under the American criminal justice system. 

Finally, national security concerns which explain in part the ex- 
ception for governmental units in Section VI in H.R. 1212 also 
apply to the railroads. At present, the railroads transport a great 
quantity of hazardous materials, including nuclear waste. In the 
future, the nation's railroads will be looked upon to carry strategic 
nuclear weapons. The dangers inherent in such cargo require vigi- 
lance froni those charged with protecting the railroad's property. 

To make the most effective use of railroad police, it is essential 
they have at their disposal every possible probative investigative 
tool. 

Towards this end, the AAR requests that railroad police be ac- 
cepted ill the general prohibitions contained within House Bill 1212 
as to the use of polygraph tests and be shown the same consider- 
ation as their public police counterparts. 

I will be happy to answer any questions the subcommittee may 
have. Thank you for hearing us. 

[The prepared statement of Joseph O'Neill follows:] 
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OF 

JOSEPH O'NEILL 



DIRECTOR OF POilCE 
CONRAIL 



BEFORE TriE HOUSE EDUCATION & LABOR 
SUBCOMMITTEE ON ENPLOVMETT CPPC«TUNITIBS 



Mr» Chairman and merr^rs of the COTmittee, my name is Joseph O'Neill. 
I am presently Director of Police for Conrail and have served as Police Commis- 
sioner for the City of Philadelphia. I am here representing the Association 
of American Railroads (AAR) and the 3,300 sworn police officers within the 
United States who serve as merr^rs of the Railroad Police Departments of AAR 
member railroads. The purpose of my statement is to express the concern felt 
by the AAR, its member railroads, and their police officers about H,R, 1212, 
We feel the bill's total prohibition on the private sector use of polygraph 
testing, along with the failure of the bill to extend an exemption for testing 
to para-public police officers such as the railroad police, will have a 
serious adverse impact on the ability of this nation's railroads to adequately 
protect and assure the security and integrity of our rail transportation 
systems. 

Railroad police are statutorily authorized law enforcement officers 
wno are appointed or commissioned by the governor of a state and/or approved 
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by the state attorney general or a senior state law enforcement official. In 
most states, railroad police are granted full police powers equivalent to 
those conferred upon the police of the state or its municipalities, or 
sheriffs of counties. As such, they are fully empowered to enforce all state 
criminal laws on the property of the railroad corrpanies errployiig them and, in 
many cases, ir the counties in which the railroads operate. In most states 
railroad police even have state-wide jurisdiction. Generally, railroad police 
receive training and certification equivalent to their governmental 
counterparts. They have primary jurisdiction for investigating crimes 
involving the railroads, and they woik closely with state and federal law 
enforcement authorities to prosecute criminal activity. Vftien necessary, they 
are available to assist and back-up local governmental police officers. 'Phe 
only significant difference between regular governmental police officers and 
railroad police officers is their source of compensation. 

The police chiefs and officers of our railroad police departments 
recognize that there are serious problems with the misadministration of 
polygraph tests and the misuse of the results of these tests throughout the 
states. We agree that corrective action is appropriate and necessary to 
eliminate the misuse of these tests. We are not opposed to government 
regulation of polygraph operators and equipment. However, we are opposed to a 
total banning of the polygraph in a manner which will remove a useful tool 
from the arsenal of the professional police officers who have a legitimate 
need for it as an investigative tool. 

Generally, most of the railroad police departments use polygraph 
testing on a very rare and selective basis in investigating criminal 
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activity. We are not aware of any railroad police departrrent that uses poly- 
graph testing as a pre-erployment screening device for railroad en5)loyees.. It 
IS our contention that railroad police departments use polygraph testing in a 
very responsible and professional manner, comparable to our public counter- 
parts, and should continue to be able to use this valuable resource.- 

In further support of our position I offer the followin<3 points: 

1. ' Polygraph testing is offered on a completely voluntary basis by 
railroad police and allows those innocent suspects to exculpate thervselves. 

2. Testing is not done on a random basis, but only when a person is 
suspected of, or is believed to possess relevant information concerning, a 
specific crime. The railroads have no inclination to conduct such "searches" 
of its enployees without identifiable cause. 



"fishing expeditions." Polygraph testing is used to obtain corroborative 
evidence and is never the basis for a railroad's principal case against a 
suspect. The suspect retains all the due process rights he has coming under 
the American criminal justice system. 



exception for governmental units m Section 6 of H.R. 1212, also apply to the 
railroads. At present the railroads transport a ^reat quantity of hazardous 
materials, including nuclear wastes. In the future the nation's railroads 
will be looked to carry strategic nuclear weapons.- The dangers inherent in 
such cargo requires vigilance from those charged with protecting a railroad's 
property. To make the most effective use of railroad police it is essential 
they have at their disposal every possible probative investigative tool. 



3. Related to that is the effort of railroad police to refrain from 



4. Finally, national security concerns, which explain in part the 
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Towards this end, the AAR requests that railroad police be excepted 
from the general prohibitions contained withm H,H. 1212 as to the use of 
polygraph tests. 

That completes repored testj?T>ony. I shall be happy to answer any 
questions the Subcotrwittee may have. 



ERIC 121" 



117 



Mr. Martinez. Thank you, Mr. O'Neill. Let me start my ques- 
tions with you. 

Why does Conrail or the Association not use polygraph tests for 
pre-screening— for pre-employment screening? 

Mr. O'Neill. We are a multi-state roads, interstate, involved in 
interstate transportation. The individual states that we go through 
have, of course, individual polygraph laws. Therefore, we are 
guided by the laws of the individual states that we go through and 
we feel it would be inappropriate for us to be able to polygraph 
somebody in Pennsylvania, for example, and not be able to do the 
same thmg in Michigan. So in a sense, it is what is good for the 
goose is good for the gander. 

Mr. Martinez. There was one particular case which suggested to 
me that sometimes a more careful other kind of search than a poly- 
graph would result in the same thing that a polygraph does, but 
probably more effectively. The case in point is Gates. He should 
have been susf nded on several occasions when in his past history 
it was determined that he had done certain things that would 
prove him really irresponsible in having the responsibility of an en- 
gineer on the train, especially a drunk driving violation. 

As I sat here today and listened to this testimony, it struck me 
that the person from the Department of Justice asked why do em- 
ployers use polygraphs if they are not that reliable. Well, it sud- 
denly dawned on me in something that Mr. Macho said. It is the 
easiest and it is the cheapest. 

Let me go to you, Mr. Macho. You claim that you spend $1 mil- 
lion per year in screening employees. 

Mr. Macho. Yes, sir. 

Mr. Martinez. But that $1 million is not used totally for polv- 
graphs. What I world like to know is what percentage of that |l 
million is used for polygraphs, because you indicated in your testi- 
mony that you do extensive screening. And so I am led to believe 
that there are other things that you do besides just the polygraph. 
In fact, you say in your testimony that you do not use just the poly- 
graph. 

Mr. Macho. That is correct. 

Mr. MARr lEZ. What percentage of that money and percentage of 
the intense screening that you do involves the polygraph? 

Mr. Macho. That $1 million that T have reference to is strictly 
used for polygraph. 

Mr. Martinez. Strictly used for polygraph. 

Mr. Macho. Yes, sir. 

Mr. Martinez. And how much do you use for total screening? 

Mr. Macho. I would say in the neighborhood of about another $3 
million or so in relation to physical examination, drug testing, tests 
that we use, motor vehicle reports and psychological testing. 

Mr. Martinez. And you do background searches. 

Mr. Macho. Yes, sir. 

Mr. Martinez. So there is a whole lot of things you do. any one 
of those could lead you to the conclusion that you should not hire a 
person even without the use of the polygraph. 

One of the things that you said in your testimony that is incon- 
sistent or contradictory is you state that during February a full 16 
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percent, or 154 applicants were rejected because of admissions they 
made prior to voluntarily taking the polygraph examination. 
Mr. Macho. That is correct. 

Mr. Martinez. This means that you determined that 154 ineligi- 
ble for employment based on statements made, not the polygraph 
test. Then you say in your testimony, ''If the polygraph protection 
act were law today, we would most likely have hired the large per- 
centage of those 154." You said without the polygraph you rejected 
154. 

Why would this law keep you from doing the same thing? 

Mr. Macho. I am not quite sure I understand your question, Mr. 
Chairman. 

Mr. Martinez. Well, you state that 

Mr. Macho. But let me try to answer that. 

Mr. Martinez [continuing]. You rejected 154 independently of 
any polygraph test. That is what you state in your testimony. And 
then later you state that if this law were in place, that you prob- 
ably would have hired the 154. 

Mr. Macho. Without the use of the pre-employment polygraph 
examination which consists of a pre-test interview and so forth and 
so on. 

Mr. Martinez. Yes, but that is not what you say in your testimo- 
ny. You said— you rejected these people prior on admissions they 
made 

Mr. Macho. Yes, that is correct. 

Mr. Martinez [continuing]. Prior to the test. Ycu rejected them 
on those admissions prior to the test. 

Mr. Macho. At the time prior to the test was conducted, but at 
the time they 3re talking to the polygraph examiners. They were 
already at the polygraph examiner place of business. These were 
admissions 

Mr. Martinez. But they were admissions that were made with- 
out benefit of the polygraph test. 
Mr. Macho. That is correct; yes, sir. 

Mr. Martine:.. If you were to reject them on that basis, whether 
you gave them a polygraph test had no relevance. 

Mr. Macho. I am not so sure, Mr. Chairman, that I agree with 
that. I think that perhaps once a person 

Mr. Martinez. Well, your testimony is recorded that way and I 
would suggest that if you want to revise that portion of your testi- 
mony, we will leave the record open for two weeks. 

Mr. Macho. All right, sir. 

Mr. Martinez. But there is a contradiction there. 
Mr. Williams. 

Mr. Williams. Thank you, Mr. Chairman. 

Maybe one of the reasons that Congress might refuse to pass a 
ban, either full or partial, on polygraphs, is that we will have, 
heaven forbid, some catastrophe or tragedy occur just prior to this 
bill being voted upon. That is what moves Congress. As you know, 
it is not the way to run the railroad, Mr. O'Neill, but that is what 
happens around here. 

And I cannot help but think of the Conrail tragedy, Mr. O'Neill 
with our being here, perhaps the drama of that is one of the rea- 
sons that you were invited. But as the Chairman indicated, the Na- 
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tional Transportation Board has said that the engineer had traces 
of marijuana found in his blood and urine, had been suspended 
twice for alleged safety infractions once for 30 days for allegedly 
running a stop signal and had been arrested apparently a month 
before for an incident on a drunk driving charge. You did not need 
a polygraph for that fellow. I do not want to assume that he is in- 
nocent or guilty of any of these things, including any negligence on 
the accident. 

But it would seem to me that a proper personnel policy would 
have sent up the red flare on that particular employee. When we 
rely on polygraphs, we develop a blind belief that it will solve our 
personnel problems, and that, I submit, is how we get into acci- 
dents like Conraii. 

Just use the exannple, Mr. Macho, of your company which is 
making a meaningful effort to hire employees that people like me 
who bring them into their homes can trust, and I appreciate that 
your doing that. You mention that out of 951 applicants, just to use 
this specific case for the demonstration of what I am trying to show 
here. Out of 951 applicants, the lie detector tests said to vour com- 
pany 590 of these people are okay. 

Now if you take an 85 percent valid late, that is, a 15 percent 
error rate, that means that you might have turned 88 people loose 
who really had criminal intent. You might have turned them loose 
on America. 

Now you do no*- do that intentionally. That is exactly what you 
do not want to do, but because you rely on this gadget that does 
not work, you are not achieving what you . - intending to achieve 
vvith your company. Because people who h J toxic chemicals be- 
lieve and understand that that is a danger to citizens on the road- 
ways and nearby, they want to give truckdrivers lie detector tests. 
Because these tests are not valid we could have people out there 
driving toxic chemicals that should not be driving them. You see 
that is my point. The test is not valid. We are relying on a gadget 
that does not work and it is impaling the safety of the American 
people. 

When we say to the Federal government that you can use the 
polygraph test, we say that under a very restrictive condition and 
only if you use it together with a lot of background screening. We 
t^ll them you have to do it with other things. Why? Because a spy 
can go through a lie detector test like water through a sieve. We 
imperil the public on these tests, and it seems to me that we have 
got a lot of false belief in them. I think it is endangering our socie- 
ty and that is one of my great objections to them. 

If I may conclude, Mr. Chairman, another objection, Mr. O'Neill, 
that I have to i^- n is based on something that you said on page 
three of your testimony and that is, "Polygraph testing is offered 
as a completely voluntary basis by railroad police and allows those 
innocent suspects to exculpate themselves." 

Well, that turns the constitution on its head. You do not have to 
prove that you are not guilty in America. Somebody else has to 
prove you are. And you are saying, we are going to allow them the 
chance to prove that they are not guilty. Well, that is not how 
America works. 

Mr. O'NEiLL. Very respectfully, sir, I see no harm in that. 
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Mr. WiLUAMS. Well, the Constitution of the United States does, 
the judicial system does. 

Mr. O'Neill. I do not know that the majority of the people of 
America do. 

Mr. Williams. Well, I know, but I saw a poll the other day said 
that the majority of the American would people give up six of the 
10 Bills of Rights, so my founding fathers wisely made it very diffi- 
cult to give up the 10 Bill of Rights. 

Well, thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Williams. Mr. Owens. 

Mr. Owens. Mr. Macho, do you administer polygraph tests your- 
self? Are you a licensed technician? 

Mr. Macho. I have been, yes, sir. I am, but I do not do it myself. 

Mr. Owens. You have done it in the past though. 

Mr. Macho. Yes, sir, for approximately 15 years. 

Mr. Owens. In order to get a license, do you agree to a standard- 
ized procedure when you are administering tests? Must all testing 
follow a certain standardized procedure? Where are you licensed? 

Mr. Macho. I am licensed in 16 states, but my original license 
came from the state of Texas. But each state that requires a li- 
cense, Mr. Owens, may be a totally different exam, a totally differ- 
ent license requirement is what I am saying. 

Mr. Owens. There are no standardized procedures, for example, 
which would say you cannot ask a person a question something 
highly personal about his sex life one minute and then the next 
minute ask him did you do it or did you not do it in terins of what- 
ever you are trying to get at; did you steal the ring or did you not, 
after you have just asked him a highly personal question that 
might have aroused anger or shame or they would be reacting emo- 
tionally, and then you ask another question, the question about the 
crime. Is that kind of thing regulated, or prohibited, or forbidden, 
or is the polygraph examiner free to do anything he wants to in 
terms of sequence of questions? 

Mr. Macho. No, there is techniques, there are different tech- 
niques used, Mr. Owens. But basically the polygraph examiner is 
allowed to ask only questions that are related to that specific issue. 

Mr. Owens. Most licensing requirements say that you can only 
ask questions related that that specific issue? 

Mr. Macho. That is correct. If you are dealing with a criminal 
investigation, that covers that. 

Mr. Owens. So the model situation that Mr. Darby had in Geor- 
gia, Georgia is supposed to have a model law. 

Mr. Macho. That is correct. 

Mr. Owens. Mr. Darby had a situation where they left coniplete- 
ly discussions of his own behavior and required him to begin dis- 
cussing the behavior of other people. That was probably a violation 
of the Georgia model law licensing? 

Mr. Macho. Well, Mr. Owens, as you well know, there is always 
two sides to every one. I am not disputing the event that took place 
with Mr. Darby. I do not know all the details about what took 
place with Mr. Darby. 

I can assure you that under normal circumstances the descrip- 
tion of what he has given, I v/ould like to listen to the other side. 
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In other words, I would like to see what that polygraph examiner 
may have to say and I would also like, and I question the reason 
why Mr.— in the state of Geoi^a, which I am not familiar with the 
law. 

Mr. Owens. You are not liceixsed there. 

Mr. Macho. I am licensed in Georgia, but I am not totally famil- 
iar with the state of Georgia inasmuch as I do not live in Georgia 
and it changes constantly.. 

In the state of Texas, and I can state very freely on that, right 
there on your statement, or on the signed release that you sign it 
tells you exactly who to contact in case you have a complaint 
which is a Board of Polygraph Examiners in the state of Texas, 
which is the one that regulates the behavior on the part of all the 
polygraph examiners in the state of Texas. It is extremely compe- 
tent and they do a superb job in regulating the attitude and the 
background of the examiners. 

Mr. Owens. I understand all doctors who do psychoanalysis have 
to undergo psychoanalysis themselves. Do all licensed polygraph 
examiners have to take polygraph tests themselves first? 

Mr. M/:CHO. We have in the state of Texas. When I went to poly- 
graph school 

Mr. Owens. Is that a requirement? 

Mr. Macho. Yes, sir. When I went to polygraph school, I had to 
take a polygraph examination in order to^ 

Mr. Owens. I am not asking that. In order to get your license, 
was it a requirement that one must take 

Mr. Macho. No. 

Mr. Owens [continuing]. A test and pass it? 

Mr. Macho. Not a polygraph examination. A written exam, yes. 

When I got my license in 1974, I had to serve, and this is the way 
I had to do it, I went to a polygraph school which was a school for 
12 weeks of training. I then serve under a polygraph examiner 
which had to be licensed for two years, for a period of six months. 
Then I appear in front of the board and I took a written exam, 
which was three parts to the exam, and then I passed the exam 
and then I obtained my license. 

Mr. Owens. These employees that you test for Orkin. 

Mr. Macho. Yes, sir. 
^ Rfr. Owens. Do you only send them into states that do not pro- 
hibit polygraph tests? Are any of these employees working in 
Maryland, for instance? 

Mr. Macho. Well, sir, we do not do that. There is three types of 
states to date that are basically— we are looking at. We are looking 
at states where polygraph is voluntary. We are looking at states 
were polygraph can be required. And we are looking at states 
where polygraph is totally illegal. And I think that was in refer- 
ence to— I believe you were saying, for instance, in the state of 
Michigan, you cannot conduct polygraph examinations, nor can 
you in New Jersey. Bu by the same token, in the state of Texas, 
you can. 

So we comply with each state law. We send our applicants to be 
tested only in those states whefe they volunteer to take a test. If 
they volunteer to take a test, we will have them take a polygraph 
examination. If they do not volunteer to take a test, we hire many 
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people that do not take a polygraph examination. We do not keep 
them from obtaining a job simply because they do not take a poly- 
graph examination. 

Mr. Owens. Mr. Bauer, one question. Is it illegal to have people 
sign waivers which waive their right to sue, any of their basic 
right? 

Mr. Bauer. Well, my understanding is that usually just having 
the person sign such a waiver may or may not be illegal per se, 
depending on the law in the state that you are in. But a waiver of 
the right to sue may not be enforced by courts in many states if in 
fact signing that waiver was a condition of keeping the job. 

But I would add that the ability to sue under current state laws 
is not at all an adequate remedy for most people who are victim- 
ized by the polygraph. Someone can bring a claim that the poly- 
graph examiner was negligent, or that the emplover defamed them. 
But bringing that kind of suit puts the individual in position of 
having to go to court and prove his or her innocence. The burden is 
on the person bringing the lawsuit to show that they did nothing 
wrong. And it is a costly process. Most people cannot afford law- 
yers. Even if you do have a lawyer, it takes years to get anything. 
And the only redress that you usually get is some monetary com- 
pensation. 

Mr. R, whose story I told in my testimony, ultimately settled the 
case for $12,000. All that has done is that it has helped him pay 
the bills for the two years that he was out of work. His career is 
still ruined, and his employment opportunities are very, very limit- 
ed now. 

So I think state law remedy, remedies in court in the absence of 
a total prohibition on polygraph testing just do not provide any 
sort of an adequate remedy. 

Mr. Owens. There have been no class action suits in this area? 

Mr. Bauer. Well, in the area of a discriminatory effect. There 
has been some litigation under Title 7 of the Civil Rights Act, and 
that led to the uncovering of the evidence that I mentioned. None 
of those cases have resulted in actual decision after trial. The one I 
mentioned in Chicago settled with the employer agreeing to stop its 
use of polygraph testing. The case that the Legal Action Center is 
working on that has uncovered similar statistics showing racial dis- 
crimination has not yet gone to trial. 

Mr. Owens. Thank you. No further questions, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Owens. 

Has the Texas Board of Examiners ever suspended anyone, any 
polygrapher? 

Mr. Macho. Yes, sir. To my knowledge, they have, they certainly 
have. 

Mr. Martinez. Do you know how often? 

Mr. Macho. They have revoked licenses and they have suspend- 
ed. I am not in a position to give you specifics inasmuch as I am 
not a member of the board. But I do know they have indeed sus- 
pended and revoked licenses; yes, sir. 

Mr. Martinez. You have a nationwide company that provides 
service in how many states? 

Mr. Macho. Orkin, we are in ,43 states. 

Mr. Martinez. Forty-three stafes."^ 
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Mr. Macho. Yes, sir. 

Mr. Martinez. And in that number of states, you encounter the 
three situations that you found with states that do not allow licens- 
ing? 

Mr. Macho. Yes, sir. 

Mr. Martinez. In those states, you do not polygraph? 
Mr. Macho. That is correct. 

Mr. Martinez. And you hire without the polygraph? 
Mr. Macho. Yes, sir. We have started uring drug testing. 

Mr. Martinez. Okay. Can I ask you, if it is at all possible 

Mr. Macho. Yes, sir. 

Mr. Martinez ^continuing]. And if it is not too much of an incon- 
venience, it would be very helpful to the committee, to provide for 
us what the difference in losses are for those three different situa- 
tions? 

Mr. Macho. I have it right here. 
Mr. Martinez. You do have it. 
Mr. Macho. Yes, sir. 

Mr. Martinez. Is it a part of your testimony? 
Mr. Macho. No, sir. 

Mr. Martinez. I did not see it in your testimony. 
Mr. Macho. No, sir. 

Mr. Martinez. Is that the one you suggested you wanted offered 
as subordinate to your testimony? 

Mr. Macho. I was hoping you would bring that point up, Mr. 
Chairman. 

Mr. Martinez. Well, we will take that -nd the committee will 
study that as a part of your testimony. 
Mr. Williams. Would the Chairman yieL^ on that point? 
Mr. Martinez. Yes. 

Mr. WiLUAMS. Some people that are assisting me in the research 
that I have done have called a number of states, including Texas, 
and asked them if they have suspended anyone as well as how 
many complaints they have had. And although I must say, Mr. 
Chairman, that I am not certain over what time frame this is, the 
Texas Board responded that they had suspended no one. 

Mr. Martinez. Is this a part of the record too? 

Mr. WiLUAMs. I would be pleased to make this part of the record. 

Mr. Martinez. Would you, please? We will accept that mto the 
record with no objections. So ordered. 

Again I want to thank you for coming and testifying today.. It is 
invaluable, your help, and we appreciate it. Thank you very much. 

With that, we adjourn. 

[Whereupon, at 1:40 p.m., the subcommittee was recessed.] 
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THURSDAY, APRIL 30, 1987 

House of Representatives, 
Subcommittee on Employment Opportunities, 

Committee on Education and Labor, 

Washington, DC. 

The subcommittee met, pursuant to recess, at 9:06 a.m. in room 
2261, Rayburn House Office Building, Hon. Matthew G. Martinez 
(chairman of the subcommittee) presiding. 

Members present: Representatives Martinez, Gunderson, Owens, 
Williams, Hayes, Jontz, Henry and Grandy. 

Staff present: Eric Jensen, staff director; Valerie White, legisla- 
tive assistant; Carole Stringer, committee legislative associate; Don 
Baker, committee counsel; Mark Powden, minority staff director; 
Mary Gardner, minority legislative associate; and Tammy Harris, 
clerk. 

Mr. Martinez. It is six minutes after the hour. I am told that 
Charley Hayes is on his way and should be joining us any moment 
now, so I'm going to ask the first two witnesses, Mr. Scheve and 
Mr. Fanning, to come forward and take their place on the podium. 
I will start by giving my opening statement which the Memberc 
have already heard time and time again. It's nothing new lo them. 

Let me start out by saying that the purpose of this hearing this 
n;orning is to hear testimony from people that were not able \^ tes- 
tify at the last hearing that we had. This is in deference to Mr. 
Gunderson, who felt that at least these two groups ought to be 
heard on the matter before we actually had markup. 

Let me say that we have heard testimony on this issue time and 
time again, and I hope that the testimony this morning can shed 
new light on the subject. This situation has been around for at 
least 20 years. Mr. Jack Brooks from Government Operations was 
the first one to hold hearings on this, and subsequently Birch Bayh 
in the Senate. There are still going to be those people that believe, 
on one side, that the polygraph is a worthless black box, and those 
other people that believe that this is a necessary instrument for 
them to be able to protect the people that they serve and make 
sure that the people they hire are of a honest nature and are the 
kinds of people that should be in that job. 

[The prepared statement of Hon. Matthew G. Martinez follows:] 
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Prepared Statement of Hon. Matthew G, Martinez, a Representative in 
Congress From the State of Caufornia 

This hearing of the Employment Opportunities Subcommittee is called to hear ad- 
ditional testimony on the issue of the use of polygraphs and to conduct a markup on 
H.R. 1212 immediately following. 

A previous hearing was held on this legislation on March 5 of this year at which 
time we heard from the American Medical Association, the American Psychological 
Association, the Justice Department, legal experts, private groups, and from a 
victim of polygraph abuse. A similar bill, H.R. 1524 passed out of this same subcom- 
mittee last Congress unanimously, and later passed the House with amendments. 

The issue that this fibcommittee must weigh is vvhether an instrument which 
measures stress, the vaiiiity of which has been questioned, should be banned from 
the workplace, or, be allowed to be used by employers to stave off grovnng employee 
thefts. Testimonies have been heard from both sides on the matter, including today, 
and the members of this subcommittee vnll decide what type of legislation is 
needed. This is an important issue affecting over 2 million Americans annually 
which requires careful consideration and thoughtful response. 

Mr. Martinez. Vm waiting so that we can have the necessary 
Members to start without being challenged by someone that we 
held an illegal hearing. I think we'll just have to wait a few more 
minutes. 

The ranking minority member of the committee is joining us 
now, Steve Gurderson from Wisconsin. 

Let me just say, Mr. Gunderson, that I gave a short opening 
statement in the interests of time, and I would defer to you now if 
you would like to make a statement. 

Mr. Gunderson. No problem, Mr. Chairman. Just proceed. 

Mr. Martinez. All right, then, let's hear from Mr. Fanning to 
begin with. 

STATEMENT OF JOSEPH FANNING, VICE PRESIDENT, WELLS 
FARGO GUARD 

Mr. Fanning. Mr. Chairman, members of the subcommittee, my 
name is Joseph Fanning. It is my pleasure to appear before you 
this morning and discuss the use of polygraphs in the private pro- 
tective security industry. 

For the past eight years I have been District Manager and Vice 
President of Investigations for Wells Fargo Guard Services. Prior 
to joining Wells Fargo I served for 28 years as an agent in the Fed- 
eral Bureau of Investigation. For 26 years, I was an agent and a 
supervisor in the New York City office of the FBI. 

Last year, when H.R. 1524 was considered, the House of Repre- 
sentatives accepted an amendment offered by Mr. Biaggi and Ms. 
Roukema which recognized the need for polygraphs in the private 
protective security industry. The amendment was included in the 
bill for a very simple reason, the public safety. We believe that 
amendment was very important and we would urge the subcommit- 
tee io include its language as it considers polygraph legislation 
again this year. 

Tlie private security industry is engaged in verv sensitive mis- 
sions. It performs critical functions in protecting the public safety 
and, in many instances, our national security. It is a logical exten- 
sion of our governmental securit> services, and we believe it should 
be provided with the tools necessary to perform as effectively as 
the governmental security services. One of these tools is the poly- 
graph for both pre- and post-employment screening. Congress has 



127 



consistently voted to make the polygraph available to Government 
agencies involved in protecting the public, and rightly so. We be- 
lieve the Congress should also make polygraphs available to our in- 
dustry. 

As I stated, Mr. Chairman, our mission is often very sensitive. 
Private security guards protect nuclear power plants and our Na- 
tion's Strategic Petroleum Reserve. We also transport huge 
amounts of money and guard classified information, negotiable se- 
curities and dangerous drugs, and protect hundreds of local utili- 
ties. 

The nature of our business, Mr. Chairman, makes us a prime 
target for infiltration by criminals and terrorists. This is why pre- 
employment screening is so critical. Just as a post-employment 
ly&raph is of no assistance in repairing tne damage caused by a 
viet spy who has infiltrated an intelligence agency and given 
away critical secrets, post-employment polygraphs are of no assist- 
ance if a nuclear power plant has been sabotaged or a water supply 
poisoned by a terrorist who has infiltrated a private security com- 
pany. 

The threat of terrorism is not imaginary, Mr. Chairman. We face 
it regularly. In 1983, for example, a terrorist infiltrated a Wells 
Fargo Armored Service in Connecticut, a State that does not 
permit pre-employment polygraphs. He fled the country after steal- 
ing $7 million.. There was no need for a lie detector test after the 
fact; he was gone. According to the FBI, the money was used to 
purchase explosives and weapons which were used in terrorist at- 
tacks in San Juan, Puerto Rico. 

Mr. Chairman, the most important use of the polygraph in our 
industry is to screen out those who apply for sensitive job positions 
with criminal motives. Qualified polygraph examiners can accu- 
rately detect deception in answers to specific questions aimed at 
motivation and past criminal record, and we need to have them do 
so. 

Mr. Chairman, we commend you for your concerns regarding the 
improper use of the polygraph. There is no question that a lie de- 
tector can be used abusively. I would like to erriphasize, however, 
that we make every effort to be sure that abuses do not occur in 
the private protective security industry. 

Individuals applying for jobs in our indu^^ry are well aware that 
they are applying for sensitive positions. They know there will be 
background investigations. They know that there will bp poly- 
graphs, yet they voluntarily apply for the jobs which will require 
such scrutiny.. 

We beheve we properly administer the tests. At no time does ap- 
plicant screening involve any question regarding religion, attitude 
toward unions, pohtical behefs, sexual behavior, or other personal 
issues. The polygraph simply is not an instrument of intimidation 
in our industry. 

Mr. Chairman, I have attached to my testimony a copy of an 
amendment which was agreed to last year. I urge the subcommit- 
tee to adopt this provision. I sincerely believe it is critical to our 
ability to protect the public safety. 

Thank you. 

[The prepared statement of Joseph Fanning follows:] 
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STATEMENT OF 



JOSEPH FANNING 



ON BEHALF OF 



BORG-WARNER CORPORATION 



My name is Joseph Fanning. It is my pleasure to appear 
before you this morning and discuss the use of polygraphs in the 
private protective security industry. 

I am vice president foi Wells Fargo Guard Services and have 
been associated with Wells Fargo for 8 years in both the guard 
and investigative service operation Prior to joining Wells 
Fargo, I served for 28 years as an i-gent in the Federal Bureau of 
Investigation, both as an agent and a supervisor in the Criminal 
Division. 

Wells Fargo Guard Services, Wells Fargo Armored Services and 
Burns International Security Services are wholly owned 
subsidiaries of the Borg-Warner Corporation. The companies 
operate in 44 states and Puerto Rico. They employ over '5,000 
people. In the armored business, we operate 1,200 armored trucks 
and vehicles servicing the Federal Reserve, the Bureau of 
Engraving, financial institutions, including money room services 
and automatic teller machines, and commercial/retail 
establishments. On any given day. Wells Fargo will handle $1 
billion through transportation, inventory and storage services. 

Last year, when H.R. 1524, the Polygraph Protection Act was 
considerea, the House of Representatives accepted an amendr 
offered by Mr. Biaggi and Mrs. Roakema which recognized the 
for polygraphs m the private protective security industry. The 
amendment was included in the bill which passed the House for a 
very simple reason: The Public Safety . We believe that amendment 
was very important, and we would urge the subcommittee to include 
its language as it considers polygraph legislation again this 
year. 

The private security industry is engaged in very sensitive 
missions, it performs critical functions in protecting the 
public safety and in many instances our national security, it is 
a logical extension of governmental security services, and we 
believe should be provided with the tools necessary to perform as 
effectively as governmental security services. One of these 
tools is the polygraph for both pre- and post-employment 
screening. Congress has consistently voted to make the polygraph 
available to governmental agencies involved in protecting the 
public, and rightly so. We believe the Congress should also make 
polygraphs available to our industry. 
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As I stated, Mr, Chairman, our mission is often very 
sensitive. Private security guards protect nuclear power plants. 
Burns International, for example, employs over 3,000 guards for 
25 nuclear facilities throughout the county. Further, our 
industry protects our nation's Strategic Petroleum Reserve sites 
on behalf of the Department of Energy. e also transport huge 
amounts of money and guard classified information, negotiable 
securities, and dangerous drugs, and protect hundreds of local 
utilities. 

The nature of our business, Mr. Chairman, makes us a prime 
target for infiltration by criminals and terrorists. This is why 
pre-employment screening is so critical, just as a post- 
employment polygraph is of no assistance in repairing the damage 
caused by a Soviet spy who has infiltrated an intelligence agency 
and given away critical secrets, post-employment polygraphs are 
of no assistance if a nuclear power plant has been sabotaged or a 
water supply poisoned by a terrorist who has infiltrav^d a 
private security company. Further, because such a;:ts will be 
immediately detected, the perpetrator will in almost every 
instance have fled before he can be administpred a polygraph test 
m the course of an investigation. 

ino-. tnreat of terrorism is not imaginary, Mr. Chairman. In 
1983, a terrorist infiltrated Wells Fargo Armored Service m 
Connecticut— a st?.te which does not permit pre-employment 
polygraphs. He fled the country after stealing $7 million. 
There was no need for a lie detector after the fact. He was 
gone. According to the FBI the money was used to purchase 
explosives and weapons which were used in terrorists attacks m 
San Juan, Puerto Rico. 

Similarly, the FBI and the police department m Dade County, 
Florida are investigating a Marielito gang operating in South 
Florida. This group which is suspected of the murder of a wells 
Fargo employee on June 21, 1985, has plagued the armored industry 
in Dade County with at least seven attacks sin^e 1982. Police 
have uncovered documents* showing that the gang pl^ns to have 
members seek employment in the armored car industry. Polygraphs 
to screen applicants ate critical in keeping them out. 

Mr. Chairman, clearly this is most important use of the 
polygraph in our industry-- screening out those who apply for 
sensitive 30b positions with criminal motives Our company uses 
only qualified polygraph examiners with prior law enforcement 
experience, we regularly see those examiners accurately detect 
deception in answers to specific questions aimed at motivation 
and past criminal record. 





130 



Although the lie detector test is only one step in a process 
which includes interviews, verification of prior employment, and 
other checks, it is a critical step. In New York, for instance, 
all guards must be fingerprinted and complete an application 
which must then be approved and processed by the state. If this 
processing discloses a criminal arrest record, the state advises 
the employer to terminate the employee. Unfortunately, it takes 
more than four months to obtain state clearance. Meanwhile, we 
could have a convicted felon on our payroll, assigned to protect 
a customer's highly valued assets. The pre-employment polygraph 
is the key to alerting us to a problem. It affords us the 
opportunity to look more closely at the applicant before putting 
him on the payroll, if the test results indicate deception. 

Mr. Chairman, we commend yoa for your concerns regarding the 
improper use of the polygraph. There is no question that a lie 
detector can be used abusively. I would like to emphasize, 
however, that we make every effort to be sure that abuses do not 
occur in the private protective security industry. 

Individuals applying for jobs in our industry are well aware 
that they are applying for sensitive positions. They know there 
will be background investigations. They know there will be 
poiygiaphs. Yet, they Kriowingly and voiuntariiy apply tor jobs 
which will require such scrutiny. 

We believe we properly administer tests. At no time does 
applicant screening involve any question regarding religion, 
attitude toward unions, political beliefs, sexual behavior, or 
other personal issues. The polygraph simply is not an instrument 
of intimidation in our inc?ustry. 

Mr. Chairman, as I understand it, this year's legislation 
again recognires the need for the polygraph in the case of 
government employees. The intelligence agencies and police 
departments at all levels have found that properly administered 
polygraph tests are of great assistance in screening out those 
seeking employment with criminal intentions. We in the 
protective security industry have also found this tool to be 
important. We hope that you will recognize the sensitive nature 
of our mission and provide us with the same leeway as that given 
the public security sector in employing the polygraph. 

I have attached a copy of the amendr'^.nt that* was agreed to 
last year to my testimony. I urge the su) committee to adopt this 
provision. I sincerely believe it is critical to our ability to 
protect the public safety. 
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Mr. Martinez. Thank you, Mr. Fanning. 
Mr. Scheve. 

STATEMENT OF WILLIAM J. SCHEVE» JR.» PRESIDENT AMERICAN 
POLYGRAPH ASSOCIATION 

Mr. Scheve. Mr. Chairman, members of the committee, my name 
is Bill Scheve and I am President of the American Polygraph Asso- 
ciation. I want to thank you on behalf of our organization for the 
opportunity to present our views on the legislation you are consid- 
ering. 

Wo understand this committee's interest in focusing public atten- 
tion on the potential for abuse of the polygraph technique. We 
share this concern, but we take a different approach to solving the 
problem. We feel that the answer lies in establishing strict Federal 
standards for training and pro^xiency of polygraph examiners. The 
answer does not lie in banning the use of the polygraph technique 
in the private or any other sector. 

The 99th Congress wisely supported increased polygraph testing 
of civilian and military personnel with access to highly classified 
information, but the need for polygraph testing to protect valuable 
information and assets does not end with the Government. The 
polygraph also is indispensable in protecting the customers, em- 
ployees, inventories, and assets of American business and industry, 
and the private sector is entitled to use the polygraph. 

The polygraph technique is acceptable in protecting national se- 
curity and other Government interests, and it is also acceptable to 
protect the interests of business and industry. While we believe in 
the fundamental honesty of Americans, we also believe we must be 
realistic about protection against deceit. More than half the crime 
in this country goes unreported or is unsolved. Background checks 
cannot provide information on a thief, drug pusher, or rapist who 
has never been identified or caught. 

A recent survey was conducted of more than 1,200 businesses 
that use polygraph examinations. Employers said that one of the 
main benefits of the polygraph is that it provided more information 
for an accurate assessment of an individual than background or 
reference checks alone. The Florida State Police administered poly- 
graph examinations to 2,711 applicants between 1980 and 1985. 
Sixty percent of them were rejected because of confessions during 
the examinations about their involvement in criminal activities, 
and this is true of many other police agencies. Still, critics say that 
the polygraph should be outlawed in the private sector because it is 
occasionally fallible, yet medical tests also are fallible and malprac- 
tice suits abound because of the mistakes physicians make. No one 
claims the polygraph is infallible* but then few—if any— investiga- 
tive or diagnostic tools are. 

The Senate Commerce Cqmmittee, by a vote of 19 to 1, has en- 
dorsed mandatory drug testing for many employees in the trans- 
portation industry, yet no one claints that drug tests are infallible. 
But they do give employers information that they may be able to 
use to make decisions that protect the public safety and welfare. 
The polygraph serves the same function. 
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The suggestion has been made that Government examinations 
should be allowed because of the implication that Government ex- 
aminers differ from examiners practicing in the private sector.. 
That just isn't the case. I am one of metny examiners who have 
worked for Federal and State law enforcement agencies, as well as 
for private business and industry. The skills and equipment I use 
are identical for all of my examinations. 

Other critics of the polygraph have voiced concern about an al- 
leged high rate of false positives, referring to individuals who are 
innocent but appear untruthful on a polygraph test. The Defense 
Intelligence Agency reports that, since 1981, it has tested 13,595 in- 
dividuals, people in critical intelligence positions with access to 
secret, compartmentalized information. Of this number, only 17 
were found to be deceptive, and the majority of them provided sig- 
nificant explanations for their deception. The concerns about false 
positives just do not materialize in actual practice. 

We support the Young-Darden hill, H.R. 1536, because we believe 
it is the most workable polygraph legislation so far presented. Last 
year's debate on banning the polygraph in the private sector 
showed how complicate it would be to impose a private sector ban 
on polygraph use. Dozens of indu'^tries pleaded for an exemption 
from the ban, and amendments were adopted granting a number of 
them. 

Granting selected exemptions sees up a pattern of arbitrary dis- 
crimination among American businesses. There simply are too 
many private sector industries with a legitimate and a compelling 
need to use the polygraph. The Congress itself relies on the use of 
polygraph examinations to protect this building and the members 
and staff who work here. The Capitol Police use the polygraph to 
screen their applicants and to investigate specific incidents, includ- 
ing suspected drug use. That the Congress itself relies on the poly- 
graph is still another testament to its value. 

The Young-Darden approach much better serves the interests of 
the American people and the needs of American business. It allows 
continued regulated use of polygraph testing in the private sector 
and in the public sector. We want to work with this committee to 
develop legislation that will ensure that the highest standards for 
polygraph examiners and polygraph testing are instituted and 
maintained nationwide. What is needed is a carefully developed 
body of polygraph law that sets a high standard for all polygraph 
examinations. We would hope that the Congress would find a way 
to address the needs of citizens to be protected from the potential 
for abuse. At the same time, we think the CJongress should allow 
business and industry access to an investigative tool they have 
found useful. 

Federal, State, and local governments, as well as American busi- 
nesses, have demonstrated through their increasing use of and reli- 
ance on polygraph testing that tl e polygraph technique is needed. 
It is most often administered in a fair, equitable, and nondiscrim- 
inatory manner, and it works. Responsible legislation is required; 
prohibition is not. 

Thank you. 

IThe prepared statement of William J. Scheve follows:] 
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Prepared Statement of William J Scheve, Jr , President, American Polygraph 

Association 

My name Is William J. Scheve, Jr., and I am president of the 
American Polygraph Association. I want to thank you on bohalf of 
our organization for the opportunity to present our views on the 
legislation you are considering. 

The APA Is a non-profit technical, professional, and 
educational organization representing thousands of Individual and 
corporate meraoers. The legislation you are considering has 
special urgency for the thousands of employers we serve, for our 
members and for the polygraph Industry. 

We understand this committee's Interest in focusing public 
attention on the potential for abuse of the polygraph technique. 
We share this concern, but we take a different approach to 
solving the problem. We feel that the answer lies In 
establishing strict standards for training and proficiency of 
polygraph examiners and for the accuracy and quality of polygraph 
examinations. The answer does not lie In banning the use of the 
polygraph technique in the private or any other sectox. 

The polygraph has unwittingly been called a "gimmick" and a 
"gadget" in these and other hearings. While we do not use that 
same terminology, we agree that the polygraph Itself Is only one 
of many diagnostic Instruments. What Is essential to the 
validity and reliability of a polygraph examination is that the 
axaialner be highly trained and qualified m using the polygraph 
technique. It Is not the polygrnph Itself that Is potentially 
abusive but the few unskilled or unethical examiners who cause 
Isolated instances of polygraph abuse. 
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The American Polygraph Association believes that all 
polygraph exeuniners should be required to adhere to strict 
standards for training, education, and instrumentation • If the 
Congress were to extend these standards to cover all polygraph 
examiners, it *ould address the problem of potential polygraph 
abuse in a meaniigful way. 

In my testinony, I would like to address the value of the 
polygraph technique in both the public and private sectors. Then 
I will turn to the American Polygraph Association's 
recoronendavions for assurance of high quality polygraph 
examinations and Protection of the rights of examinees. I also 
%#ould like to address several issues which were raised during the 
March 5 hearings before this committee, specifically public 
attitudes about polygraph testing and accuracy. 



For more than 50 years, the polygraph technique has 
demonstrated its value as an investigative tool. Our equipment 
and training have become more and more sophisticated over these 
decades. The accuracy rate has been demonstrated to be in the 
range of 90 percent when a competent examiner using properly 
calibrated equipment is able to reach a conclusion based upon 
chart analysis. 

The polygraph technique is employed by many federal agencies 
and by state and local governments in investigations affecting 
public health, safety and national security. The increasing 



Valuad>le in private and public sectors 
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Prev.xe„ce of •spiona.e .„a deceit i„ our ,over„„e„t, sue. as the 
r.ceat security breaches by Marine guards on e„,bassy detail 
underscore the need for polygraph examinations. Ponner Kavy 
secretary .ohn .eh„an said he favors random polygraph testing for 
«*.3»y guards, both .or their investigatory and deterrent value 
And the 99th congress wisely supported increased polygraph 
testin, of Civilian and military personnel with access to highly 
Classified information. 

Professor Thomas ^.gst.dt is one of an increasing number of 
authorities saying that wider use of polygraph testing is 
justified for "individuals with access to secret information - 
including those „ho handle it and those who guard it." 

But the need for polygraph testing to protect valuable 
information and assets does not end with government employees 
The polygraph is indispensable in protecting the customers 
employees, inventories, and assets of American business and 
■industry as well, and they also are entitled to access to the 
polygraph. If the polygraph technique is acceptable in 
protecting national security and other government interests, it 
Should also be acceptable to protect the interests of busi. 3ss 
and industry, 

Ourlng testimony before the Senate Labor and Human Hesources 

Con^ittee last year, noted attorney P. .ee Bailey said that as a 

defense lawyer, he would hate to live in . . . u 

idue CO live in a society where all 

polygraph examiners worK for the government. He said that would 
be liKe having the news media controlled by the government. 
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Businesses now are required to conduct their own 
investigations of internal theft and other crimes to protect 
their assets and their customers. If the polygraph were banned 
in the private sector, more of the burden for conducting those 
investigations would be shifted to law enforcement agencies which 
already are overburdened with the caseloads they have. 

Protection for employers and employees 

Polygraph e;:aininations have been shown to be one of the most 
valuable f effective, and credible investigative tools available 
to employers and employees alike. There are countless examples 
of polygraph examinations playing a key role in protecting 
innocent employees and customers, in reducing and in some cases 
even eliminating internal losses, and in helping to create a 
safe, secure workplace. It also helps clear innocent employees, 
thereby protecting their jobs and reputations. 

This committee has built a reputation of showing great 
concern for the underprivileged in our society. The very name of 
this committee indicates that members have a strong interest in 
expanding employment opportunities for all Americans. We believe 
that the polygraph also serves a function in helping Americans 
ge^ jobs who otherwise might be disqualitied because they do not 
have strong personal or family ties in a community* If you 
remove the polygraph from the workplace, you give the advantage 
to people with roots in a community and who are veil -known. In 
many cases, this could work a^jaliist blacks and hisp&nics. 
Without the polygraph, jobs .tie more likely to go to those who 
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have consistent and stable work records and whose backgrounds can 
more readily be checked. 

Consumers also benefit when businesses have access to the 
polygraph technique to identify employees /ho abuse their 
employer's trust and steal from the company. Employers are able 
to use the polygraph in investigations to ferret out these 
insider thefts, thereby helping to hold down prices. 

In addition, many businesses find the polygraph valuable in 
helping them to guard the public intei^jst. Day care centers must 
be able to investigate when child abuse is suspected. Nursing 
homes must be able to determine if their sick and often helpless 
patients are being mistreated. Banks, where 84 percent of losses 
are attributed to employees, must protect their customers' assets 
from inside schemes like computerized theft. Public utility 
companies, nuclear and chemical plants, airline companies and 
others have major poblic responsibilities and therefore need 
access to the investigatory tools that they and the government 
have found useful. 

Drug protection 
The Drug Enforcement Administration estimates that each year 
employees steal a million dosage units of controlled substances 
from pharmacies, in addition, the DEA says that millions more 
doses of non-controlled drugs are stolen every year, and these 
legitimate, but improperly used, drugs are among the most heavily 
abused. Nearly twice as many people are killed or injured from 
improper or illegal use of licit as opposed to illicit drugs. 
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There also is an economic price* According to the National 
Association of Chain Drug Stores, drug store prices have jumped 
as much as 1 5 percent because of employee theft. 

The DEA endorses the polygraph because it knows that the 
drug industry needs the polygraph to he] .> protect its 
inventories, thereby helping protect t^4e health and even the 
lives of our citizens* 

Most Americans approve of the polygraph 

Regarding reported public opposition to polygraph testing, I 
would like to cite a recent study by Dr* Frank Horvath of the 
School of Criminal Justice at Michigan State University* A 
questionnaire was sent to examinees several weeks or months after 
they took polygraph examinations, and they were asked to respond 
anonymously* The study showed that 70 percent of those who had 
taken polygraph tests did not find them to be unfair, 
objectionable, or an invasion of their privacy* And about the 
same number said they would take the examination again if asked. 

Of the 30 percent who objected to the exam, the vast 
majority of them did not meet the emplo 3rs' standards for 
employment based upon other criteria* 

The approval rates of Dr* Hon^ath's study mirror almost 
exactly the results of a recent public actitude poll taken in 
February of this year by Media General for the Associated Press* 
That poll showed that two-thirds of all Americans would not 
object to taking a polygraph examination* They also approved by 
wide margins polygraph testing for government employees in 
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sensitive posts and for court testing of suspects. 

The American Polygraph Association believes that the 
majority of America's workers are honest. We believe that these 
polls reflect this honesty when they show that most people would 
willingly take a polygraph examination because they are honest. 

But while we believe in the fundamental honesty of 
Americans, we also believe it is essential to be realistic about 
protection against deceit. About half of the crime that occurs 
in this country goes unreported or is unsolved. Background 
checks cannot provide negative information on a thief or drug 
pusher who never has been identified or caught. 

Take police applicants, for example. Individuals applying 
for posicions as police officers are well aware that they will be 
subject to very detailed screening checks before they are hired. 
Consequently, one would expect that police applicants would 
constitute an i.onest, law abiding group of individuals. 

Yet in their book Truth and Deception: The Polygraph ('Lie 
Detector*) Technique , Reid and Inbau reported that of 415 police 
applicants they tested, 234, or more than half were rejected 
because of confessions during polygraph examinations about their 
involvement in criminal activities, including felony thefts, 
burglaries, robberies, and the use and sale of illegal drugs. 

Similar results were found by the Florida State Police where 
60 percent of the 2,711 applicants tested between *! 980 and 1985 
were rejected, often because of serious admissions during 
polygraph examinations. Ohio and Maryland also report high 
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rejection rates. 

What these figures show is that background and credit checks 
and interviews alone simply cannot produce a comprehensive 
picture of a person's qual .f icaticns for a particular job. 
Polygraph examinations, in conjunction with other investigative 
techniques such as background checks, are extremely valuable to 
eroplovers in both the private and public sectors who need 
assurances ^hey are hiring trustworthy employees. 

In a recent survey of more than 1,200 businesses which use 
polygraph examinations, employers reported that one of the 
primary benefits of the polygraph is that it provided more 
information for an accurate assessment of the individual than 
background or reference checks alone. There is no better source 
of information about an individual than that individual. Since 
the polygraph helps in determining whether or not the individual 
has been truthful about his or her own activities, ^t simply 
stands to reason that more will be discovered than would be the 
case by relying on outside information alone. 



Concerning the number of polygraph tests given, we have 
heard many times that two million polygraph tests are conducted 
each year in the private sector. That number has been attributed 
to the American Polygrapn Association yet we have been unable to 
find any records in our organization to substantiate that figure. 
It is impossible for anyone to know how many tests are conducted 
because there is no central registry for licensing of all 



The number of polygraph exams 
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polygraph examiners or for the numbers of tests they conduct. 

But even if the number were in that range, it would seem to 
validate the need for polygraph testing. Employers who are 
concerned about protecting their employees and property are using 
a method they find eff2ctive. 

Bxaalnations provide uaeful InforMtion 

Critics say the polygraph should be outlawed in the private 
sector because it is occasionally fallible. Yet medical tests 
also are fallible and malpractice suits abound because of the 
mistakes physicians make. The opinions of psychologists and 
psychiatrists can be unreliable and sometimes ha' extreme 
consec[uences« 

In making a medical diagnosis, there are three elements in 
the decision making process: the patient's history (such as 
prior illnesses, treatments, and cur- nt symptoms), a clinical 
assessment (such as the physician's examination of the patient), 
and laboratory tests. All of these factors must be weighed in 
reaching a diagnosis, and the final decision does not rely on the 
laboratory tests alone. Patients expect their physicians to use 
the test results along with other information to make the best 
decisions they can. That is exactly what the American Polygraph 
Association advocates regarding polygraph testing. We do not 
believe that any decisions should be made about an employee 
solely on the basis of polygraph results. 

No one claims the polygraph is infallible, but then few, if 
any, investigative or diagnostic tools are. The Senate Commerce 
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Committee by a vote of 19-1 has endorsed mandatory drug testing 
for many employees in the transportation industry even though no 
one claims that drug test are infallible. But they do give 
employers information that they may be able to use to make 
decisions that protect the public safety and welfare. The 
polygraph serves the same function. 

Concern over inaccuracy 

Some critics of the polygraph have voiced concern about 
"false positives," referring to individuals who are innocent but 
appear deceptive on a polygraph test. These critics have said 
that even with a 95 percent accuracy rate, five percent of those 
examined will show up as errors, some of them as false positive. 

Yet in actuality, the Department of Defense reported that it 
tested 3,993 persons for security breaches in 1985 and 1986 and 
found only 13 to he deceptive, eight of whom made admissions 
during the test of improper disclosures of information. 

The Defense Intelligence Agency reports that since 1981 it 
has tested 13,595 individuals in critical intelligence positions 
and/or who had access to secret compartmentalized information. 
Of this number, only 17 were found to be deceptive and the 
majority of them provided significant explanations for their 
deception. 

These studies show that large numbers of false positives 
simply do not materialize in real life. 

Polygraph is increasingly accurate 
Advances in equipment and Methodology have made the 

10 



KLC 



140 



H3 

polygraph increasingly accurate, and consequently both the 
private and public sectors are relying on it more as a tool in 
their investigations. 

The American Polygraph Association has b*=en a leader in 
initiating these advances. The APA has strict standards for 
ethical practice and for the professional backgrounds of 
examiners, and we promote continuing education for members. 

The APA demands the highest standards for polygraph 
examiners and the equipment they use. We know that only through 
these standards can we assure the greatest accuracy in our tests. 
It is a fundamental premise that polygraph test results are only 
as good as the polygraph examiner. We have developed these 
strict standards for ourselves over the years because we know 
that the integrity of our profession depends upon the integrity* 
of individual examiners. 

The APA* 8 Code of Ethics and Standards and Principles of 
Practice demand high moral, ethical, and professional conduct. 
We consider our primary responsibility to be to the person who is 
taking the examination. We are required to discharge our duties 
with complete impartiality, dignity, and respect. We are 
forbidden from allowing considerations of race, religion, 
politics, union activity, or economic status to play any part in 
our examinations. We are pledged to issue an objective and 
unbiased report and to protect the confidentiality of the 
exa»^inat',on results. 

The APA Sc'iool Accreditation Committee examines the 
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curricula and Instructional staffs of polygraph schools. It also 
inspects their physical facilities and equipment at periodic and 
unannounced intervals to ensure APA standards are being met. 
Govemnent and private sector exaniners 

The suggestion hds b*en made that government examinations 
should be allowed because of the implication that government 
examiners differ from examiners practicing in the private sector. 
That just isn't the case. I am representative of a large number 
of former federal and state polygraph examiners who now work in 
the private sector. My qualifications are no different today 
than when I was conducting examinations for federal and state 
governments. I use the same kind of equipment, the same 
techniques, and my standards are identical. 

The APA maintains and enforces these high standards for our 
many members, yet we recognize that a number of practitioners who 
are not affiliated with organizations such as ours may choose not 
to follow a competent examiner's standards of practice. We also 
recognize that in the polygraph profession the potential for 
abuse exists, as it exists with any profession or by any 
professional utilizing a diagnostic tool. That is why the 
American Polygraph Association would welcome action by the 
Congress to ensure that all examiners follow strict standards. We 
believe the legislation being offered by Congressmen Bill Young 
of Florida and Buddy Darden of Georgia would meet this test. 

They are proposing a carefully considered body of polygraph 
regulations. Their bill provides important protection for the 
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rights of examinees. Examiners would be barred from asking 
personal questicas such as religious, racial, political, or labor 
union beliefs or affiliations. The bill would require all 
questions to be presented to the examinee in writing before the 
polygraph examination begins, and any waiver of these rights 
would be prohibited. Additionally, it would assure the examinee 
that the results would be kept confidential. 

Most important, no decisions about hiring or firing an 
employee could be made solely on the basis of a polygraph 
examiner's opinion. 

Further, it would encourage the states to develop their own 
legislation by adopting the federal standards and adding their 
own provisions adapted to the particular needs of their 
citizenry. 

Most states already have laws regulating the use of the 
polygraph, and Kansas and Missouri currently are considering 
polygraph legislation. The states have proven that they are 
willing to take on the issue of the polygraph to develop 
legislation that is appropriate for their citiienry. 

Total ban wouldln*t work 

We support the Young-Darden bill (R.R. 1536) because we 
believe it is the most workable polygraph legislation so far 
presented. Last year's debate on banning the polygraph in the 
private sector showed how complicated it would be to impose a 
private sector ban on polygraph use. Dozens of industries 
pleaded for exemption from the ban and amendments were adopted 
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granting exemptions to government contractors with defense or 
national security responsibilities, conpanies th£t employ persons 
who have direct access to controlled substances, power plant 
operators, public water supply facilities and other utilities, 
security and armored car companies, and nursing homes and day 
care centers* The list of industries with solid grounds for 
exemption could have grown much longer, but the House called a 
halt to the exemptions. 

Granting selected industries exemptions sets up a pattern of 
arbitrary discrimination among American businesses. There simply 
are too many private sector industries with a legitimate and 
convincing need to use the polygraph. 

Business needs protection, too 

A number of state courts have held companies liable in 
matters where customers or other employees were injured or robbed 
by other employees who were not properly screened. Hotels and 
motels also have been held liable when employees who had access 
to room keys committed robbery or assaulted guests. Employers 
must make sure that the people they are hiring are honest and 
reliable. 

Competent polygraph examineri^ recognize and respect an 
individual's right to privacy. But we also know that one of the 
prices we pay for living in a ccnplex society is that we give up 
some of our privacy for the benefit of society as a whole. Ve 
allow ourselves and our luggage to be searched whenever we travel 
on an airplane. Companies can ask prospective employees to take 
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physical examinations and drug tests and to allow investigations 
of their work histories and personal associations. 

We recognize that the right to privacy must be balanced with 
other rights as well. A company has the right to protect itself 
against individuals who might take actions that destroy a company 
or its reputation or that cause harm to customers or other 
employees. 



With public attention focused on truth telling, both in the 
private and public sectors, we encourage the Congress to 
carefully study the best way to ensure integrity in the 
workplace. The bill introduced by Mr. Williams would unfairly 
outlaw an investigative tool which has demonstrated its validity 
and utility We believe that in allowing continued, regulated 
use of polygraph testing the Young-Darden approach much better 
serves the interests of the American people and the needs of 
American business. We ask that the polygraph not be banned. We 
are helping American business and industry do what it must to 
protect themselves and the public. 

We want to work with this committee to develop legislation 
that will ensure that the highest standards for polygraph 
examiners and polygraph testing are instituted and maintained 
nationwide, what is needed is a carefully developed body of 
polygraph law that sets a high standard for all polygraph 
examinations. We would hope chat the Congress would find a way 
to balance the needs of citizens to be protected from the 
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potential for abuse at the same time it allows business and 
industry accesit to investigative tool they have found useful* 

Federal, stnte and local government as well as American 
businesses have dek'^-'.dtrated through their increasing use of and 
reliance on polygrai->h testing that the polygraph technique is 
needed, that it is mot often administered in a fair, equitable, 
and non-discrlminatory manner, and that it works* Responsible 
legislation is recjuired. Prohibition is not* 
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Mr. Martinez. Thank you, Mr. Scheve. 

Your testimony dealt with the qualifications of polygraph exam- 
iners, and you even spoke to the need for standards across the 
country. J have to agree with you. I think there has got to be more 
than what it takes now to qualify a person to be a polygrapher. In 
my own experience— and I guess we can't judge the whole situation 
by one's own limited experience, but I have seen in my own area 
people becoming polygraph testers who I think are less than quali- 
fied. They don't have the background, the necessary education in 
certain areas, such as psycholc^, and they become polygraphers. 
As a result, I've actually seen situations where one polygrapher 
has tested an individual and found him unqualified, based more on 
his own biases than or. what that machine said. That person can be 
tested by another examiner, and that examiner come up with com- 
pletely different results, which somehow leads me to believe that a 
lot of it is dependent on an individual's own biases, his own preju- 
dices and his own reasoning as far as determining what the indica- 
tion on the machine leads him to believe. 

I don't know, and maybe you can tell me, exactly what kind of 
standards should we have as far as c?ducation and as far as testing 
out a person's qualifications to be licensed on a national basis as a 
polygrapher. 

Mr. Scheve. I think that Federal standards could be applied to 
require States to maintain these as minimum standards. I think 
the stan<?i)rds could be educational in terms of appropriate back- 
ground. I u^n't think anybody really needs a d^ee in psychology, 
but they do need a degree in something. They should be expired to 
psychology. Psychology is part of the instruction that is taught 
during a polygraph course. It varies anywhere from 40 to 80 hours, 
which is equivalent to two courses. There are also a number of 
hours required in physiology. Yea don't need to be a physician, but 
you need a basic knowlodge of the central nervous system. There's 
no question about this and how it applies and how it is measured 
by a polygraph instrument. 

You certainly need adequate training and an internship period 
aftpr the training. This is applied in many States, including in Cali- 
fornia where they have an internship program under the licensing 
law that was enacted in California three yeirs ago, where I also 
worked as an examiner for the California Department of Justice 
for eight years. 

There are a number of highly qualified people in California. I am 
familiar with most of them. That you had the misf.rtune to run 
into one that wasn't, I think, is the exception and certainly not the 
rule in California. 

Mr. Martinez. It wasn't just one, though. There were several. 

Mr. Scheve. One or several. 

Mr. Martinez. We had problems, particularly with the police de- 
partments. 

Mr. Scheve. That, I can understand. They send them to school 
for seven weeks, and then they don't have any supervision after 
that period of time. There are many small police departments that 
do this, and I was partially involved in getting them some addition- 
al training because you are not qualified to run polygraph tests 
after seven weeks of schooling alone. 

O 
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Mr. Martinez. Well, you see, that's part of my reason for ques- 
tioning the credibility of the use of polygraphs in every instance. 
The training I saw in the departments of the cities chat I represent 
^as very inadequate as far as Tm concerned. And the people that 
went to those schools, that the Department chose to go to those 
schools, I don't believe had the background to begin with. 

Mr. ScHEVE. In many cases, you're right. 

Mr. Martinez. Mr. Gunderson? 

Mr. Gunderson. Thank you, Mr. Chairman. 

Either one of you can answer this for me. Can you share with us 
the typical occupations for which you test today, and can you make 
estimates of what percentage of people, applicants in that occupa- 
tion, are tested? In other words, who do you test? Who don't you 
test? And if you test people in home security industries, how many 
people do you project in the home security industry use the pre- 
employment polygraph? Twenty percent? Fifty percent? Eighty 
percent? Any idea? 

Mr. Fanning. I would say that the percentage there, Mr. Con- 
gressman, is somewhere around 30 percent. For instance, in our in- 
dustry we test our armored truck personnel plus some of our alarm 
people, and we test some of our guards. Not all of them. And we 
only test those where we believe that the rer ' ,^nent is there and 
the test is necessary for public safety or for naclear plants. Strate- 
gic Petroleum Reserve personnel, people like that. So I don't 
think — as I can answer for my industry, we certainly don't test 
even 50 percent, much less than 50 percent of our personnel. 

Mr. Gunderson. When do you test the personnel that you do 
test? 

Mr. Fanning. Usually when we hire them, sir- 
Mr. Gunderson. How about *f you hire someone for a nontested 

area and you switch them into what you consider a high risk area? 
Mr. Fanning. Then we test them prior to their going to the new 

client or the new area. 

Mr. Gunderson. You test them even if they have a good work 

record with you? 

Mr. Fanning. Yes, we do. In a lot of cases. Congressman, it s re- 
quired by a contractual thing. For instance, the Nuclear Regula- 
tory Commission makes it necessary for us to test the guard who is 
going into the nuclear plant. The same with the Strategic Petrole- 
um Reserve and other similar governmental activities. 

Mr. Gunderson. Mr, Scheve, can you give me some idea— you're 
from a polygraph association— of the typical occupations and pro- 
fessions which you test? 

Mr. Scheve Not me personally, but people in my organization. 
They test people who work in retail stores. They test people who 
work for power plants. Almost any industry is susceptible to prob- 
lems, either safety problems because of diug or alcohol abuse, or 
theft problems. Almost everybody would be :5usceplible to this kind 
of testing. 

Mr. Gunderson. That's a pretty general answer. That doesn't 
help us much when we get into the are-^ of trying to determine 
which exemptions, if any, should be provided. 

Mr. Scheve. Oh, in terms ot' exemptions? 

Mr. Gunderson. Can you be more specific.^ 
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Mr. ScHEVE. Wei!, in terms of exemptions I would certainly be 
concerned about industries where there is a . igh possibility of com- 
puter theft that costs us millions of dollars; banks; banking indus- 
try; people who have access to large sums of money; who are in- 
volved in moving large sums of money; proprietary secrets that 
could cause the failure of a business if it was released outside the 
business; people who are working in health care facilities where pa- 
tients are unable to take care of themselves. I have certainly been 
involved in a number of investigations in that are. . Certainly, law 
enforcement agencies where somebody is going to be entitled to 
carry a gun and make critic J decisions that could be life-threaten- 
ing at any given time. There are any number of industries in 
which I think it's appropriate. 

Mr. GuNDERSON. It sounds like you want them all exempted. 

Mr. ScHEVE. I think every business has the right to protect itself, 
yes, sir. 

Mr. GuNDERSON. Describe for me the inconsistency in the length 
of test that various people administer. Is there any indication that 
the longer the test is, the more accurate the results are? 

Mr. ScHEVE. Within reason, yes. I think a minimum amount of 
time of an hov^ should be allotted for pre-employment of somebody 
who is just geding out of school or has only been in the workforce 
for a year or two. It could run longer. There should not be any set 
amount of time; you should take whatever time is necessary. When 
I hear about these 10 or 15 minute examinations, which I've heard 
about, people running 30 or 40 tests a day, it makes me want to 
retch because that is not polygraph. Under no circumstances 
should eight or ten polygraph examinations be conducted in any 
given day, and that is only for simple-type examinations. More 
complex examinations may take anywhere from two to four or five 
hours. You do as a polygraph examiner what you are required to 
do m order to resolve whatever the issues might be. 

Mr. Martinez. Will the gentleman yield? 

Mr. GuNDERSON. Sure. 

Mr. Martinez. On that same line of questioning, in testimony 
after testimony we've heard where a person tested negative to 
begin vnih Bw ter a period of time, as the tests went on, and the 
longer they ioo^ and with the tester leaving the room and confer- 
ring with other people and then coming back, eventually the exam- 
inee started to break down because of the long tirne. You know 
since, both of you were in law enforcement, that the one thing 
about trying to get information from a suspect, you go for long 
hours at a time. In the beginning, when resistance is high because 
c freshness, the person may not concede anything at all; but the 
longer they go and the more weary they become, the more suscepti- 
ble they are to breaking down. It wouid seem iike the same thing 
happens when you're testing a person's i .flexes, whether it's the 
respiration or the heartbeat or the pulse rate or whatever. You 
know, it reai'y becomes that. And in testimony we've received from 
people who have felt that they were wronged indicated that it was 
after several conferences outside the room and a long period of 
time that the person broke down and tested differently :han they 
originally tested 
Can you answer me, how do you counter that? 
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Mr. ScHEVE. If it's the issue that was testified to at the last hear- 
ing, I am not at liberty to discuss it because it's confidential, but it 
is not the way that it was presented to you. 

Mr. Martinez. Well, it was more than just the last hearing. 
We've heard it from several witnesses at different times. I would 
think that, being realistic, most i>eople do get tir^d and most people 
do break down under the stress and strain of being questioned in 
this way, under this kind of condition. There's got to be a time 
limit in which they can endure, and they may just say anything 
just to get the thing over with. 

Mr. ScHEVE. You are now talking a specific issue examination as 
opposed to a pre-employment examination. 

Mr. Martinez. Yes. But you indicated that examinations could 
go on for hours. 

Mr. ScHEVE. in a specific issue criminal testing situation. 

Mr. Martinez. Specific issue? Well, on the pre-employment 
hiring, is there a specific time? 

Mr. ScHEVE. I think an average time would be about an hour and 
often less than that, depending on the person's age and their back- 
ground experience. And you're limited in the issues that you would 
discuss. All you're concerned with is drug abuse aiid theft poten- 
tial. You've got no business getting into the person's sex life or po- 
litical beliefs or union beliefs or any of these things. 

Mr. Martinez. Mr. Hayes. 

Mr. Hayes. Thank you, Mr. Chairman. Given the testimony of 
these two gentlemen, clearly, I think, it explains their position. It 
isn't hard to understand that they are opposed to H.R. 1212, and 
I'm for it as one of the cosponsors. So we start off on a different 
course. 

I just want to ask one specific question. Do you think— and I'm 
all for preservation of Constitutional rights — do you think we 
might sol\i) the Iranscam situation by giving lie detector tests to 
all the people, starting at the top, and working all the way down? 

Mr. ScHEVE. I think there's an excellent probability that you 
might, yes [Laughter.] 

Mr. Hayes. Would you recommend it? 

Mr. ScHEVE. Again, I would remind the Congressman that under 
any given circumstance, the polygraph is voluntary. And when we 
talk about someone sitting in a polygraph room undergoing interro- 
gation for four or five hours, he knows he can get up and walk out 
a: / time he wants to So I think that's an essential thing you need 
to remember. 

Mr. Hayes. How long do you think it would be voluntary if we 
had such a law that did just exactly what you want. That is what 
you have suggested, for Federal employees? 

Mr. ScHEVE. I'm afraid I don't unH«»rstand you. Congressman. 

Mr. Hayes. How long do you think polygraph tests would be vol- 
untary for Federal employees if v e would had a law that required 
people — that gave you the right as an employer, and we as the Fed- 
eral Government as employers, to test people at random? 

Mr. ScHEVE. I don't think you can provide such a law. But again, 
polygraph presumes voluntariness on the part of the person taking 
the examination. You, as his supervisor, may require him to do it. 
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but I, as a polygraph examiner, will not conduct an examination on 
him against his will. 

Mr. Hayes. Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Hayes. 

Mr. Henry. 

Mr. Henry. Thank you, Mr. Chairman. I would just like to ask 
the Chair or anyone on the committee a question, which I still 
have from last year. 

I had asked the question— to the private sector, the polygraph as- 
sociations, professional associations, the insurers, retailers, whole- 
salers— if they could come up with any evidence or data indicating 
that those States which have prohibited or restricted the use of 
polygraphs, as opposed to those States that have not, have in fact 
experienced adverse loss ratios, increased insurance premiums, or 
any other statistical data which would justify the claims of econom- 
ic loss. And I'm wondering whether the Chair has received any- 
thing of that nature. 

Mr. Martinez. No, Mr. Henry, we have not. We have asked for it 
contmually. We have asked for it from the proponents of the poly- 
graph and weVe asked for it from the opponents of the polygraph. 
We have not received any, sir. 

Mr. ScHEVE. Did not Days Inn provide you with a report on the 
reduction in their losses as a result of instituting polygraph pro- 
grams? 

Mr. Martinez. I think what Mr. Henry was asking for was not a 
specific instance or situation or place, but generally across the 
country where they do allow and don't allow polygraphs for the 
purpose of comparison. 

Mr. Scheve. Ikay. Didn't Mr. Zale say that he would deliver last 
year, showing in States where he could not polygraph test that his 
josses were four Hmes greater than what they were in States where 
he could? 

Mr. Martinez. He did say that, but he did not provide it. 
Mr. ScHi-vE. He did not? 

Mr. Henry. I specifically had asked for that type of information. 
Thats why I wanted to make very clear that we have asked for 
that for several years, and I have also directly asked for it from 
some of the insurance industry. We have not received that; I 
wanted that to be very clear on the record. 

Mr. Martinez. This may be fair or unfair for me to say, but I 
have to say it. In an instance wher * one person said they could pro- 
vide it and did not provide it, it leads me to believe that when they 
did take the time to research the issue they found that there 
wasn t a significant difference or tnat it would not hold their argu- 
ment up, and therefore they did not provide it. I know that if I had 
intormation to prove what I've stated, I would provide it right now 

Mr. Henry? 

Mr. Henry. That's all, Mr. Chairman. 

Mr. Martinez. Mr. Owens? 

Mr. Owens. No questions, Mr. Chairman. 

Mr. Martinez. Mr. Grandy? 

Mr. Grandy. Thank you, Mr. Chairman. 

I would like to discuss with you gentlemen the difference in the 
application of the test, pre-employment versus post-employment. 
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Do you have any data, or perhaps the Chair does, on the efficacy of 
these examinations conducted for pre-employment reasons— in 
other words, to screen anybody who is applying for a job the first 
time— or post-employment conducted when there is a specific alle- 
gation? Perhaps a crime has been committed, or perhaps you're 
conducting the test because somebody wants to move to a more sen- 
sitive type of position. Do you have any data indicating how the 
test works in different situations? Because I sense that what we're 
trying to do here is find out where this test works, if at ail, as a 
management tool and how to allow for the use of that. Is there any 
data extant right now that differentiates between pre-employment 
and post-employment? 

Mr. ScHEVE. I don't know how much data there would be on post- 
employment. Certainly, when we talk about post-employment, 
you're really talking about two different kinds of tests. You're talk- 
ing about a specific testing situation where a specific incident— a 
theft, or something like this— has occurred, and you have four or 
five people who might be suspects. 

Mr. Grandy. It's my understanding that the more specific the 
circumstances surrounding the test, the more accurate the result. 

Mr. ScHEVE. That's true. 

Mr. Grandy. My problem with the pre-employment test is that it 
allows for inaccuracy. As a matter of fact, I have a member of my 
staff who, when he first got out of college, applied for a position at 
a convenience store, failed the polygraph test twice and was still 
hired. So I wonder if the employers themselves have deep confi- 
dence in these exams. 

But to use it specifically, if there has been a charge, if there has 
been an allegation, if there is a need to offer some kind of security 
clearance, that's what I would like to know, how the test works in 
that situation and if there is a way to really hone in on how this 
could work as a management tool. 

Either one of you. I'm not addressing this only to you, Mr. 
Scheve. 

Mr. Fanning. I just don't have the statistics on that. 

Mr. Grandy. Well, it seems to me that this committee needs 
that. It needs that to allow you what you war' to do, and this is 
one of the themes that recurs in these deliberations, that perhaps 
the technologj' is not there to write effective law, using the poly- 
graph as a management tool. That's my concern, and that's what I 
keep coming back to. 

Let me follow up now. What tests, besides the polygraph, are out 
there to monitor an employer's confidence in an employee? What 
do you have besides the 1"3 detector? 

Mr. Scheve. The most common device used other than the poly- 
graph is a paper and pencil psychological test for attitudes about 
honesty and theft, things like this. There are a number of tests. 
There's the London House, there's the Reed Report, the Phase II, 
the Wilkerson Test. There are probably at least a dozen or more of 
these tests. 

Mr. Grandy. Can you comment on how they stack up in compar- 
ison to the polygraph in terms of accuracy? 

Mr. Scheve. I don't think they would be anywhere near as accu- 
rate as the polygraph, although most of them have published stud- 
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ies showing that the tests are valid. And usually, when they meas- 
ure these tests, they measure them against the standard of the 
polygraph. 

Mr. Grandy. Having said that— the reason I bring it up is that 
we will be considering paper and pencil tests when we markup 
H.R. 1212. Are you inferring that if we don't say yes to polygraph, 
we should not say yes to paper and pencil tests too as a manage- 
ment tool? Do you need the entire package, or is 

Mr. ScHEVE. Actually, in my own company, we use both. 

Mr. Grandy. Do you need the combination of both? 

Mr ScHEVE. Yes. 

Mr. Grandy. Are you saying that polygraph is the top of the line 
when it comes to accuracy? 

Mr. ScHEVE. Yf»s, because you actually are talking to the individ- 
ual at that time and you can be more specific in your questions and 
tailor your questions to that individual. 

Mr. Grandy. And do paper and pencil tests return a greater ac- 
curacy when the test is more specific? In other words, how do pre- 
employment and post-employment tests differ? 

Mr. ScHEVE. ""here are no post-emplo)TOent tests as far as paper 
and pencil tests are concerned. 

Mr. Grandy. Strictly used a priori? 

Mr. ScHEVE. As a screening device for hiring, yes. 

Mr. Grandy. Okay. 

Mr. Fanning. Fd like to make a comment. Congressman. 
Mr. Grandy. Sure. 

Mr. Fanning. We are using both of them at the present time. 
We're using the polygraph and the London House. 

Mr. Grandy. Fm soriy, Fm not familiar with London House. 

Mr. Fanning. Well, it's one of the leading companies that puts 
out the paper and pencil test, along with Minnesota and a few 
others. 

We have found a similar coordination between both. We haven't 
found that the polygraph and the paper and pencil test are that 
different. We're getting similar results. I think one of the problems 
we're having is that in the paper and pencil test, there are several 
grades, and I think that there you have to use the person s educa- 
tional background, his reading skills. And once that's ironed out, 
which we are doing right now on an experimental basis, it's coming 
out very well. 

Tvir. Grandy. Let me just ask one final question, then. Perhaps 
you can comment, Mr. Scheve. 

What is the progress of technology in polygraph? Has it become 
a more effective piece of technology? Is it being refined? Is it being 
developed? Are we looking at a system that's getting better? 

Mr. Scheve. Absolutely. 

Mr. Grandy. We are? 

Mr. Scheve. Yes, sir. 

Mr. Grandy. What was the polygraph accuracy like 10 years 
ago? Can you comment? 

Mr. Scheve. Probably right around the range of 90 percent, and I 
think with a competent examiner right now it's probably up 
around 95 to 98 percent, and this is based on two developments, 
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primarily on changes in test question construction techniques, 
more information about anti-polygraph countermeasures 

Mr. Grandy. Excuse me. Let me just interrupt you. You said 95 
percent accuracy rate now. Would you apply that to pre-employ- 
ment testing? 

Mr. ScHEVE. No, sir, I would not. 

Mr. Grandy. I see. Could you give me a figure for pre-employ- 
ment testing? 

Mr. ScHEVE. Depending on the examiner, I would say that pre- 
employment testing is anywhere from 85 to 90, 95 percent. If he 
takes the time to do it right, it can be extremely accurate. If he 
does it in 15 minutes, I don't have any confidence in those test re- 
sults at all. 

Mr. Grandy. Do you foresee, 10 years down the line, the poly- 
graph being 5 to 10 percent more effective than it is right now? I 
mean, are there technological breakthroughs? 

Mr.. ScHEVE. I don't see any significant technological break- 
throughs on the horizon other than further refining the techniques 
of the user in administering a polygraph examination. 

Mr. Grandy. And in that, are you saying that perhaps we have 
to refine the technician that applies the test? 

Mr. ScHEVE. Yes. 

Mr. Grandy. I see. 

Mr. ScHEVE. Absolutely right. 

Mr. Grandy. Thank you, gentlemen. 

Mr. Chairman, I will yield back. 

Mr. Martinez. Thank yoi\ Mr. Grandy. 

I would be remiss if I did not advise you that in testimony that 
we've had before, the percentages of accuracy are quite different 
than what we've been presented here, and that the refinement of 
the tool itself has been only in the actual devices, not the system 
itself, that it's pretty much the same as it originally started. That's 
the counterside of the testimony. 

Mr. Grandy. Well, I'm av. ire of that. I thank the Chair for ad- 
vising me of that But it seems that if there's one thing that's con- 
sistent in these deliberations, it is that we can't arrive at a figure 
that indicates how successful or unsuccessful this test is. 

Mr. Martinez. Mr. Jontz? 

Mr. Jontz. Thank you Mr. Chairman. I have a relatively short 
question. 

At our previous hearing we heard testimony from the American 
Psychological Association, among other groups, and their state- 
ment said, "There is no evidence that any physiological response 
pattern is associated uniquely with deception." Let me say that 
again. **There is no evidence that any physiological response pat- 
tern is associated uniquely with deception." 

Do you agree with that? 

Mr. ScHEVE. Technically, yes. Empirically and otherwise, no. I 
could very readily show you, in a properly conducted polygraph ex- 
amination, response patterns on the charts that are indicative of 
stress. And under the structured circumstances they will almost 
always be indicative of deception. 
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Mr. JoNTZ. You would say that they are uniquely associated with 
deception? That is to say, they can be associated with deception 
and nothing else? 

Mr. ScHEvE. I already said "almost always/' so therefore ^ 
cannot say "uniquely" every time. That's why it takes a skilled ex- 
aminer to evaluate other things that are going on at the time, and 
not just the charts. Certainly, if I ha/e any reservations about 
what I see in tho charts, Tm poing to do more to find out what the 
real problem is. 

Mr. Joim. Thank you. 

Mr. Martinez. Thank you, Mr. Jontz. 

That's the problem. If we take the bottom end of the percentages 
of accuracy, 65 percent, then 35 people would be wrongly accused. 
Six people wrongly accused even at 94 percent. And those six 
people wrongly accused— if a test is not more accurate than that, 
I'm just wondering if we can justify the use of .t to wrongly accuse 
even six people? 

So that's the problem that many of us have with just saying 
carte blanche use of the polygraph is something that we should 
allow. 

I want to thank both of you for appearing before us this morning 
and giving us your testimony. It was very important and very help- 
ful. Thank you. 

I have been furnished a prepared statement from Congressman 
Pat Williams, which will be included in the record at this point. 
[The prepared statement of Hon. Pat Williams follows:] 

Prepared Statement of Hon. Pat Wiluams, a Representative in Congress From 

THE State op Montana 

In beginning today's hearing, I wish to remind my colleagues of the statements 
provided by the American Medical Association, the American Psychological Associa- 
tion and the National Institute of Justice study. 

"The AMA does not support the use of polygraph for employment purposes in pri- 
vate industry ♦ • • because the polygraph testing and scoring methods currently 
used in personnel screening have not been shown to be valid tests of truthfulness 
with a nigh level of predictability. * * * The criminal justice system has long re- 
fused to recognize the validity of polygraph testing. Since the landmark decision of 
Frye v. United States in 1923, poly^aph test results have not been admissible as 
evidence to prove guilt or innocence in a criminal trial." 

The APA states, "There is no data for the validity of polygraph tests in employ- 
ment screening. • • • Other than anecdotal data, we have no basis to assume such 
tests to be valid. None of the fundamental teat validity criteria are n-iCt by such ap- 
plications of psychophysiological measurement techniques. Furthermore, there is no 
evidence that any physiological response pattern is associated uniquely with decep- 
tion." 

The National Institute of Jl Jce study on employee theft conclude that using 
polygraphs does not in fact appear to reduce employee theft. The study concluded: 

' Assessing previous theft activity outside of the work setting (by using polygraph 
exams) has little relevance to future workplace behavior. However, checking on 
one's previous pattern of employment history and dedication to a forn^er employer 
are probably much better indicators. • • ♦ Niore importantly to companies interest- 
ed in reducing theft and counterproductive behavior is sensitivity to the preceptions 
and attitudes of the workplace. In short, we found those employees who felt their 
employers were genuinely concerned with the workers' best interests reported the 
least theft." 

Mr. Martinez. And with that, the hearing portion of this meet- 
ing is adjourned and we will move to the markup. 

[Whereupon, at 9:48 a.m., the subcommittee proceeded to other 
business.] 
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Mr Chairman and members of the conalttee: 
TniirodUCtlon 

On behalf of the American Civil Liberties Union, I want to 
thank you for the opportunity to add our views to the permanent 
record of this hearing on the Employee Polygraph Protection Act. 
The American Civil Liberties Union is a non-partisan 
organization of over 275,000 members dedicated to the defense and 
enhancement of civil liberties. 

I testify today in strong support of HR. 1212, the Employee 
Polygraph Protection Act, which is designed to prohibit employers 
engaged in interstate commerce from requesting or requiring that 
their employees or job applicants take polygraph examinations. If 
passed by Congress it would protect the individual rights of 
millions of citizens and strike a blow for basic fairness in the 
workplace. 

The American Civil Libezrties Union opposes the use of lie 
detection devices as an invasion of privacy, an affront to human 
dignity, a violation of self incrimination prohibitions, an*! an 
unlawful search and seizure, whether or not at some future time 
such devices may be found to have scientific credibility. 

This Act provides critically-needed federal restrictions on 
private employers whose use of so-called "lie detectors** has 
tripled over the past decade to a level of some 2 million tests 
per year. The restrictions, along with provisions to enforce 
them and remedies for their violation, can protect the 
tens of thousands of persons who every year are unfairly denied 
ox: dismissed from employment in the private sector as a direct 
result of submitting or refusing to submit to what one expert has 
aptly called the "bloodless third-degree.** 

Scientific unreliability 

The polygraph test basically depends upon simple mechanical 
recordings of the fluctuations in an indivxdual's rate of 
respiration, blood pressxire and skin perspiration during a 
prescribed plan of interrogation. Polygraph advocates claim these 
recordings can be intexrpreted by ''trained** examiners to provide 
conclusive evidence of the truth or falsity of the individual's 
"yes" or "no'* answers to particular questions. 

In fact, since there is no known physiologica3 response that 
is uniquely identified with the act of deliberate deception, the 
polygraph technique is simply invalid. The so-called "lie 
detector" is really only a **stress detector" and a polygraph 
examiner has no scientific basis for distinguishing the stres 
that may indicate deception from any other stress, including 
fear, anger, humiliation or frustration regarding the polygraph 
test itself. 

In 1983, the Office of Technology Assessment, the research 
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arv of th« U.S. Congr«ss, r^leasod its conprahonsiv* study 
Sclsntlf Ic Validity of Polygraph Testing , The study concluded 
that: ''available research evidence does not establish the 
scientific validity of the polygraph test for personnel 
security screening**, and that ••Uie farther one gets away from the 
conditions of a criainal investigation, the weaker the evidence 
for polygraph validity**. The report went on to express concerns 
about persons falsely labeled as deceptive by these tests. 

The Aaerican Psychological Association recently has adopted 
a policy resolution recognizing that scientific evidence for 
polygraph test validity is ••still unsatisf actory^^ . This year Uie 
American Medical Association and the Anerican Psychologic:;! 
Association have both testified in support of hr. 1212 due to 
the tests* unreliability. 

One of the foremost researchers on the validity of polygraph 
examinations. Dr. David Raskin, testified in April 1986 that 
••there is not a single scientific study which demonstrates any 
reasonable degree of accuracy for general employment (polygraph) 
screening tests**. He went on to add that the degree of 
reliability of the polygraph as a detection device falls below 
50% whenever the niimber of guilty people in a group to be tested 
is less that 20%, even when it is used to investigate specific 
incidents • 

£ven F. Lee Bailey, testifying In favor of polygraph use 
has stated that his support was confined to polygraph use in 
si^ecific investigations, conducted by a skilled and highly 
trained examiner, and when the examination lasted a minimum of 
three hours. All his claims for accuracy were predicated on its 
use under those conditions. He also indicated that he did not 
believe the test vas a reliable tool for employee screening. 
Brief employment screening tests, coxomonly used an a condition of 
employment, did not meet his definition of a poly^Triph test. 

Testimony indicated that such tests brand an estitLAted 
300,000 U.S. wor).er'^ as deceptive each veaz . causing tiiem to be 
fired, disciplined, or not hired. 

Ihft Ififiiift Qt ••Consent'* 

Some have argiied that employer use of polygraph tests is not 
invasive because employee is often required to sign a waiver 
stating that he or she consents to take the test voluntarily. 
This reasoning is self deceptive. In many cases employees are 
told, or are aware, that their only options are to take the test 
or to lose their job. Given this choice, is it surprising that 
many chose to take the test in spite of strong objections? Their 
consent in these cases is clearly coerced. 

22lft Iftfi^ 2iA2^ A Discriminatory impact 

The subcommittee heard testimony that there is mounting 
evidence that polygraph tests have a substantial discriminatory 
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inpact on black job applicants and employees. In the Illinois 
case of Moon Vjl Cook County Police Corrections ^terit fioa£^ 
the judge foiind that the statistics: 

••demonstrate that a higher percentage of blacks failed the 
polygraph test than whites taking the same test, in fact, 
plaintiff's expert witness correctly determined ... that 
there was one chance in 1,000 that ... the proportion of 
blacks who failed the polygraph test would be as great as 
72.5% (where 67.5% of those taking the tast were black) if 
blacks had an equal chance of passing the test." 

Obviously, a test which measures blood presstire, breathing 
and heartbeat can discriminate severely against persons with 
physical ailments or hcmdicaps. In the case of U^CK ?Mith 
Mechanics T.timhftr company et alt . an Arkemsas man with multiple 
sclerosis was required to take several polygraph examinations. 
Not surprisingly, given the nature of his illness, he was told 
that he had failed the exam. The lawsuit alleges that the stress 
of the exams, and being told that he had failed the exams, 
brought on an aggravation of the MS, at one point making him 
partially paralyzed. 

state l^MSL Vary Widely 

The Employee Polygraph Protection Act would extend relief 
from the dubious ••lie detector^^ to millions of prospective and 
current members of the private workforce who are not now covered 
or adequately protected under the patchwork qvilt of diverse 
polygraph legislation that has been enacted over the years by 
fortyone states and the District of Columbia. 

Only nine s'cates currently have no laws governing any aspect 
of employee polygraph testing. Nineteen states either require 
licensing of polygraph examiners or regulate the conduct of 
polygraph examinations. Ten states^ prohibit most private 
employers from requiring a polygraph examination as a condition 
of employment or continued employment, but allow an employer to 
request such an exam. Finally, twelve states^, and the District of 
Columbia prohilsit most private employers from requiring or 
requesting that a polygraph test be taken as a condition of 
employment, effectively banning its use in employment. 

Some employers evade state laws which prohibit requiring 
polygraph testing for current or prospective employees by 
pressuring these individuals into "volunteering" for the 
exzuninations. Yet even where states have absolutely prohibited 
employipent polygraph testing, employers have been known to evade 
the ban by hiring in a neighboring state which permits such 



X California, Hawaii, Idaho, Iowa, Montana, Maryland, Nebraska, 
Pennsylvania, Vermont, Wisconsin. 

i Alaska, Connecticut, Delaware, Maine, Massachusetts, Michigan, 
Minnesota, New Jersey, Oregon, Rhode Island, Washington, West 
Virginia 
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testing/ or requiring euployees to cross s** ate lines to take the 
test in an adjoining state where it is legal. 

States which license examiners or regulate the conduct of 
exauninations vary widely in their statutes and regulations 
regarding the types of questions which may be asked during exams, 
the rights of employees who are tested, or the kdiid of training 
required for licensing. 

State Regulation Unsuccessful 

The regulatory approach has been renarkeUaly ineffective in 
curbing polygraph eUsuse. ACLU affiliate offices in states which 
regulate but do not prohibit polygraphs reported receiving over 
1,800 complaints relating to polygraph examinations during 1986. 
Six ACLU state offices reported over 150 calls each. Polygraphs 
are one of the single largest sources of complaints received by 
the ACLU. 

Fifteen state polygraph regulatory boards responding to an 
ACLU survey this year reported a total of only 31 complaints in 
1986, 1,736 exeuniners were licensed. They reported fining one 
person, suspending the licenses of eight, six of which were 
quickly lifted, and revoking none. The states responding reported 
that they had only revoked six licenseii in the last ten years . By 
contrast, ACLU offices m these scuae 15 states reported 779 
complaints about polygraph examinations in the sauae time period. 
This leads to the conclusion that state polygraph regulatory 
boards are for che most part virtually invisible and inactive. In 
the face of growing employee concern, they produce hardly a 
trickle of activity. 

In addition, simply "regulating" polygraph testing tegs the 
key issue of polygraph validity. No amount of training or 
experience on the part of an examiner can overcome the glaring 
eUssence of scientific evidence supporting the underlying premise 
of lie detector testing, particularly in the area of pre- 
employment or random screening. No amount of procedural 
"safeguards" or detailed tatutory instructions on how employment 
polygraph tests may be conducted can alleviate the fundamental 
unfairness of claiming to measure an individual's integrity by 
means of this dubious process. 

Conclusion 

Twelve years ago, Sam Ervin*s staff on the Senate Judiciary 
Subcommittee on the Constitution in its study on "Privacy, 
Polygraphs, and Employjieut" reached a reasoned conclusion which 
is still valid today: 

Compulsory submission to a polygraph test is an affront to 
the integrity of the human personality that is 
unconscionable in a society which values the retention of 
individual's privacy. Employers have a multitude of less 
objectionable resources at their disposal for investigating 
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applicants' backgrounds and employees' perfonaances. 
Expedienci' is not a valid reason for pitting individuals 
against a degrading machine and process that pry into their 
inner thoughts. Limits, beyond vhich invasions of privacy 
will not be tolerated, must be esteUalished. The Congress 
should take legisiative steps to prevent... the private 
sector from requiring, request" ng, or persuading any 
employee or applicant for empl jyaent to take any polygraph 
test. 
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American Medical Associati'>.n 

S3SN0RTHD£AftB0«S STREET • CHICAGO ilL'NOIS 6^610 • phOnE t3ti, MS-SCC*? • giC^ii!! 0300 



trMKM or ueasutnrt vrivmes 



ctyumtoo or rcrcjuu. iccisution 



8«OC£ 0 ei6H<.a- . 0 



March 10, 1937 



Honorable Matthew G. Martinez 
Chairsaa, Subcotsslttee or. 

Eaploysent Opportunities 
Coaalttee on Education and Labor 
U.S. House of Representatives 
518 House Office Building - Annex i 
Washington, D.C. 2051 *i 

R£: Infer latlon for ''he hearing 

rec< r - Subcosai^ ce hearing 
rf *i:ch 5, 1987: Polygraph 
t26:-.ng In the private 
w rkforce 

Dear Mr. Martinet: 

The As.rlcan Medical Association was pleased t) have had the 
opportaalty to testify before the Subcosalttee on March 5. At that 
hearing, the witness for the Association, John F. Beary, III, M.D., 
indicated th&t certain articles on polygraph use would be forwarded for 
Inclusion In th" ^earing record. The following articles for the record 
are Included wAtu *8 letter; 

o A guest edltorl&l publlshe-. In the March 1986 Issue of Aaerlcan 
Pa ally Physician , Volua? 33, Suaber 3; 

0 An article on the pr*,d<ctlve powe*" of the polygraph published in 
the March 8, 1986 Issue of Thfc Lancet ; and 

0 Two letters to the Editor of the Journal of the Aaerlcan Medical 
Association , published on January 9, 1987 - Voluae 257, Suaber 2. 
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If th^r« arc questions about these articles, or follov-up questions 
to the pr-r.i'itatioa of Dr. Beary and the testlaoay subsltted by the 
Aserlcao Medical Association, please forward thea to ay attention. 



Very truly yours. 



3ruce Slehart 

BBibt 
Enclosure 

cc: John F. Beary UI, M.D. 
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Editorials 



Aaerlcati Faaily Physician 

March 1986 

Volune 33, N'unber 3 



conVjuded, \\e happened bson S J 
lffrnste:nAcoliimn\n a January issue of 
)iyerti$m^\Age inVrhich he Iam\n(s a 
socWty lurne^^ antuooial out of fea\ fie 
admits shudd^ing 'at\he thought 
wholry^eneratioK of chiWren growing i 
with th\ concept nxcd in tiieir minds thaX 
people tlWy don t kru^w wc)l\re potentially 
dangerou^ienemies" 

Be rnsleiK cites esti^^natcs from Child 
iFind Inc ,ap\ivateorgarvizationQDncerned 
iwtfi locatingVnissing c!n|dren.\hat be 
lw\en 500 ancV 600 childrim a 
taken by strangers, whereas^.undrey ui 
timevVihal number are abductVd by £ 
res id ert parents (fikures, by ttje\yay. iKdt 
had beeabrought upicarher in ouM^Iori 
reslauranWonversatiwi) \ 

He goesXon to sugVst ifiat (a) >^ids 
^^htouid be nvtore wary oKnonrestdent pjr 
tats than of suangers" iVl (b) ordinaY^ 
prHcauiions wiH serve" children and thei"* 
parrots much beUer than scVin^ viuiiiten 
*into\ntisocial bcfcavior" Wnilc we won t 
quibble^with Mr Bernstein's s\jggest.ons, 
we wouW, however.NJike to adu our two 
cents' worth on simpIeVmantics range* 
i^not synonymous witfiVstranger 

wellVneaning Florida wakress, 
^hil^ indeed a^t ranger, wjk5 not behjying 
slranWly If sheVJ decided tci continue 1 
converwlion whHe seated aK their tab^c 
h<)wcvei\the kids Viight have had some- 
thing to bc>^ntisociaNjbout 



Gucsl E<Ii>(»ri. ' 

The Polygraph: 

Does It Really Detect Lies? 

About one million Americans are given 
polygraph tests each year Despite its 
widespread use in government and private 
business, the polygraph or lie dctettor ' 
hiS not been siib|ected to much scu 'Wific 



scrutiny until recently ' The key question— 
"Is there a specific physiologic response 
that predicts I hecognitive slate of lying?"— 
IS only now being explored with rigor 

T* <r searcf) for a specific physiologic 
response that correlates with lying has 
been going on for centuries An old Ben- 
gali practice was to require a suspect to 
lick a hot iron when charged with a capita) 
crime If his tongue was burned, he was 
sentenced to death, if he had enough saliva 
to prevent a tongue burn, he was set free 

William Marston is regarded as the 
father of polygraphy in the United States 
His device, which measured systolic blood 
pressure, was used to investigate the 1920 
murder of Dr Robert V 3rown, a promi- 
nent Washington physician However in 
the precedent-setting US v Frye case^ 
the court would p ' accepi the test results 
as evidence because of the lack of scientific 
support for the lie detector concept 

I rie modern polygraph is a psycho* 
physiologic recording devK- During the 
interrogation of a siisp polygraph 
records a number of pi ^ic ariables 
underautoi -niccontrv t rate, blood 
pressure, respiration rate and galvanic 
skin response) Proponents of the poly- 
graph assert that a trained operator can 
consistently identify a characteristic pal- 
tern of physiologic responses on the poly- 
graph tracing that will detect lying with 
90 to 97 6 percent accuracy The operator 
asks a control question that in most in- 
stances will be anst\ered with a he or will 
elicit some pattern of arousal This re 
sponge IS iren usetl to )udge responses to 
subsequcpt questions dealing with iht 
criminal offense under investigation 

A competently designed slu<ly of the 
accuracy of the polygraph m detecting 
lies should have the following character 
ist ICS ( I ) *^*ala derivctl from field invesliga 
t' (2) confession-established truth or 
ihsenrc of bias m t!if selection 
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ol polygraph records fo. si udy jnd (4) deci- 
sions based solely on the polygraph {roc- 
\nf;%. and not on «;ul'ieclivc factors Only 
liM. itnilks Jii (In Klili. J liUi.ilUlt. UKx{ 
these criteria ' * 

Of course, the accuracy of a test must 
be described in terms of both sens.tivjty 
(ability to find a positive) and specificity 
(ability to find a negative) Horvath, who 
IS a polygraph proponent, reported a sensi- 
tiMty of 76 percent and a specificity of 
52 percent (false- positive rate of 48 per- 
cent) Kleinmuntzs results were a sensi- 
tivilj of 76 perr<:nt and a specificity of 
63 percent (false-positi^ rate of 37 per- 
cent) If the680recordsfromthetwostud.es 
arepooled, the sensitivity of thepolygraj^h 
IS 76 percent and its specificity is 60 percent 

The public debate about the poljgraph 
has been confused by its use m four dis- 
tinct ipplrcotions, which vary in their 
scientific soundness First the dev!ce 
used as a lie deteclo' in making decisions 
about a crime or a securilj incident This 
application lacks a scientific basis because 
Iheie 1*5 nu physiologic response uniqut to 
l>ing, thus, it IS impossible to have an 
accurate hedetector 

The polygraph is also used as a he de- 
tector m pre-employment or security screen- 
ing In addition to the point made above, 
the polygraphs sensitivity rate of 76 per- 
cent and specificity rate of 60 percent lead 
t^ predic'sve valje calculations that fail 
:nto an unacceptable range 

A third opplicatiop involves using the 
polygrapb 25 an electronic scarecrow a 
terT. referiing to *he psychologic effect that 
fhedevicecJn fiavein prcmptipg thesc'.cn- 
lificaily naive to volunteer confessions 
As long as legal and personnel procedures 
protect people agamst abuses slennn'.ing 
from tl^e first two applications, 'irity 
nanagers may w.sh to tale advan'd^e of 
the'scateciow tffect 



FiP the polygraph is used as a " 
de'C\.tC' This application might b 
in interrogation to develop a I 
oniiii then be invest gated by trad'i._ .dt 
uetective technique* For example a suspect 
might display u.iusual sensitivity to a 
question aboui some aspect of a crime 
Tins might lead the detective in charge to 
reexamine all the available evidence to see 
whether the suspect could be linked to the 
crime 

In summary, the polygraph cannot 
detect lies much belter than a coin tos5 
(which IS 50 percent sensitive and 50 per- 
cent specific), therefore, it is inappropriate 
to make personnel decisions on th? basis 
of polygraph results Since the 1923 Federal 
Court decision in U S v Frye polygraph 
evidence has not been adnnss.ble in feder- 
el court proceedings because of the lack 
of scientific proof tha» the polygraph 
can accurately delect lying 

Until state laws are cnanged so that 
protection from polygraph abuses is 
assured, a person v\ho has no choice but 
to take a polygraph test would be vv:se to 
demand a written copv of the test results 
and a copy of the test tracing This will 
be helpful in any subsequent --gal a'tion 
if the situation warrants it 

fOfWr P£/\R> lit M t) 

G«i r^-n (/nil fr^iiy S(hoolof {.Udi< nt 



of pol>)5raph K»-^'\T\f x it\tAnh rrvifw ard 
r.alualion OlAlM H 15 VVaOimf!»on DC 
Lf S Conftrr s Ofhcf <^ TethnoJogy Asj^smrnt 
ICS J 

Mr>r%a!h F TKr citccl of vlfcrH %3fiablr<i on 
intf rpiftation of polygraph tfcordi ] Appl 
r<yfholiW62 127 ^« 

Klfinmunl7 B Sjucko I A UAA siud\ o' ^^f 
{Alhhiliiv of j>o}>>5faphic lif dfl«Pon Njtuff 
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chorionic plVte In case 2, the sampleVvas obiimed with 
^ biopsy force p\ (18 gauge) at the time of p\o$copy Adequate 
^amplcs for prenatal d. ^gnosis were obtained m each case In 
^.c 3 cases (2i Pi and 6) in which the prienancy was no: 
laminated no vaginal bleeding or placent^ conipiiLa:ion 
urred 

i\dvanced matei^al age is the most common Indication for 
amnoctntoiJ and^aryotyping In case 1 the diagnosis of 
trisomy 21 was madkat 20 uecks fctiowmg amniocentesis at 
16 wcVks The diagnosis was confirmed by direct picparafion 
from CDorionkC vilh obdmed at the time of inira^mniotic 
institlatlpn of prostaglandins for elective abonion In case 2, 
an amniwiC' fluid ctUcuVure had failed, and ; he altern\iive of 
karyotyping from fetal Iklood was impossible becausf the 
fetuj had already rcctivcoVan inrrauterine blood transfv^ion 
for severe rhesus disease * ^ 
AmniocenVcSiS and frtal klood sampling canno 
\until 16-19 Veeks' Ccs^aiioV and a late abortion .esuitiil! 
t/om a diagnoses at this stage cVposes the patient to the risk ot 
«th psych olottcal and physical trauna But, as case 3 
illustrates, p^tieVs at high nsA for a fetal genetic disorder 
uhch presrnt soon after 12 ueeu need !>o longer wait until 
18-40 weeks for aVltagnosis 

FetVl karyotyping is a: 'sse^^al part of the perinatal 
management of potontiaUy correctable fetal malformations" 
(cases As, ar ' 6) Smce karyotypii)t can be done by direct 
preparatbn as laf n\7 weeks' gcstlktion, CVS is welcome 
because iKavoic' le 2t-4 week <;cIay\of amniotic fluid cell 
culture F«al blood sartphng may s;i\j be necessary when 
more comprex cyiogeneti^ problems recf^ire high resolution 
^ chrnmosome\banding 

These results suggest tlkt placental bfepsy need not be 
:striacd to th\ first {rimcsiVr We are noy^nvcstigating the 
iasibility and sWcty of the rtchmque throqghcat grstation 
t'... mitotic if^dex and biochemical profilf of the biopsy 
t)lcs 
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PREDICTIVE PO iVER OF THE POL7GRAPH: 
CAN THE "LIE DETECTOR" REALLY DETECT 
LIARS? 

Allans Brett Michael Thillips 

JohnF Beary 

Departments of Medtone, New E :f>and Deaconess Hospital and 
florvard Medical Sdtocl, Boston, Aiassaihusetts, 
Chicago Medical School, Chicago, Ilhnots, and 
Georgeiown Vntversuy Sdioolof Medtane, Washington. DC, USA 

Summary Expanded use of the polygraph as a deteaor 
of hes has been proposed in the United 
States and the United Kingdom The positive predictive 
value of the polygraph (le, the proportion of positive test 
results that aretnr positives) uas assessed, on the evidence of 
the best publisti i data for the sensitivity and specificity of 
the device In r.any screening or rnvestiganve situations, the 
predictive va'jc would be poor, most of tSe positive results 
would je false positives Consequently, truthful persons 
incrim na^ed as liars by the polygraph would outnumber 
aaual liars with a positue result on the *<5t 

IKTRODUCTION 

The polygraph is s pv^ ho physiological recording device 
employed to detect hes In ihe United Stales it has been use4 
by lau enforcement agencies in investigations of criminal 
suspects, and by Government and private industry in the 
screening of employees for criminal activity During the 
interrogation of a suspected liar, the device records 
physic gical variables ihjt are under autonomic control 
(heart r^te, blood pressure, respiration rate, and galvanic skin 
response) Proponen.s of the polygraph assert that a trained 
exJmincr can detect a characteristic pattern of responses jn 
this record when the subject is telling a lie ' 

The polygraph has been a source of controversy in both the 
United State',''' where the device has been u^ed extensively 
for many yea j, and the United Kingdom,*'^ where increased 
uie has lately been proposed Critics have expressed two 
major concerns First, Ue detection by the polygraph is based 
on the unprovjn assumption that the act of telling a lie is 
accompanied b; a specific and reproducible set of 
physiological responses Second, the alleged acc'jcy of the 
method IS in doubt, sine- several review rs of the 
experimental work have found ser.ous flaws in research 
design and widely cisparate published results of polygraph 
performance 

Can the polygraph really detect liars^ If so, how well docs it 
perform? Physicians pracfsing clinical medicine frequently 
ask similar questions about diagnostic tests— eg, how 
accurately does exercise treadmill testing identify parents 
with cotonary artery disease^ Wc know that a poMtive 
exercise stress test in a 25 year old symptomless woman does 
not imply :he same probability of coronary artery disease « •> 
similar result in a 60-ye2r old man with exertional chest pain 

^ '-lUJUlOtSANDOTHERS HmUlNCeS-COniinued 
t Smidi JtriKft $ Hahrvcmann N T(i<mVy)r>iA>l Tiim rtft4i* ti^fiy from cKmiOAk 

▼illjin(t' ''i/K (r>m<»i«r rtt4t»l Ch*z»4>n itt* 4 l4t-«« 
t R<n3«U Ol • Koti^«i KH, atf^rSl fi%S ^rj, Oimiu MR Kemp JR TK« 

9 N^<J>^(> KH R>5«(k CH O^n CM Fxtl mtiiMmtiiVi t><>i'i t,w, iip<4 
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By the lamc token, ihc meanng of a poutive polygraph remit 
II dependent upon the population b«ing studied In botti 
Jituitioni, ihe person interpreting the t«t rCJult muit accept 
a degree of uncertainty The findingi mav reflect false 
positive or talse negative results, and the proportion of I he$e 
erroneous results may vary among different populations 
Howc\cr,ifone knows the performance characteristics of the 
test (ic, sensitivity and specificity), and the estimated 
prevalence of the abnormality in the population, one can 
calculate the probability that a test result confirms '^r 
excludes that abnormality Vecchio* defined this concept as 
thf predictive value '^f a diagnostic test— le, the probabilrty 
that a person with a positive tr<r result actually has the disease 
or that a person with a negati.e test result does not have the 
disease 

We discuss here an application of these methods to 
determine the predictive value of pol V^ph testing 
Specifically, we calculated the probability that a person is 
lying when Ihe lest result is positive, or that a person is 
truthful when the test result negative This sludy was 
i*ndertaken because in existing publications on polygraph 
interpretation the concept of predictive value is either 
ignored or alluJed to only briefly 



Theanalysisi.onsisiedoflwotomponi.nts First, weionduxted a 
literature review of empirical studies ot p^jij^iaph pciturmance to 
deteminc sensttivtty and spcLifKity o*^ the lest Second, we u^lU 
Ba>es* formula to derive predictive vaiuei of the polygraph in 
everal plausible clinicat settings 

Liternn re Rtvtett 

Atier a computeiised Medline search and a general leview of 
English language publicationsn^nterning the polygraph, four basic 
criteria were used to select studies mo»i likely lO have valid and 
gcncrahs ble rriults (Since ihe^e w as considerable variation in case 
selectio and methodology' 

1 .'Oly^raph data wet, med from field investigations of 
suspeaed criminals 

2 Truth or falsehoc ..-s explicitly stated to have been 
established by subsequeni confession of ihe guilty party This 
criterion ensurtd a cO'.sistent standard of truth against which to 
compare po'ygraph interpretations, 

) There was no discernible bias in the selection of records 
(aside from satisfsciion of the first iwO c ria) or in she 
assignment of files to evaluaiors 

4 fcvaluaiorj based iheir interoretatiofls solely on polygraph 
data 

\Xe identified o studirs fulfilling these criteria In one study, 
Horvath* assigned to ten evaluators the records of 56 suspected 
criminals, hall of whom were verified asguilty and half as •nnoccnt 
by subsequent confession* TTiese evaluators achieved an average 
: nsitivity of 77^ (le, the probability that a liir h?s a positive test) 
an. 1, '«-ificity tvf5l%(ie. ihe probability that a truth teller h^s a 
negative test) The other study was performed by KIcinmuntz and 
Szuclro .ley assigned to six evahiators the polygraph records of 
100 suspected thieves, half ol whom were subsequently verified by 
confession as guitty and half as innocenl The evaluators achieved 
an average sensitivity ot 76% (range 64-82%> and a s}>ecificity of 
63% (range 50 82%) Because the results of these studies arc 
tcmaikably similar, we used fij^res of 76% sensitivity and 6J% 
specifiuty as 'average te»! performance" in subsequent 
cal>~ul»(iOns 

To allay criticism that the above studies arc nor rcprcjentativc of 
(be published w'otk, we alio reviewed studies not coniorming to out 
four (.nterij I'Of example, we idcnnficl lour studies pe lormed by 
examiners using records in their own private polygraph fi n " '* 
riiiUl.mJtK jrcasin ihcs« studiis tn^ ludej nun random kckciii>nul 
flics andlack of explicit stiicmcntsas lo how truth of faliLhood wa^ 



indepcndewiy verified An average sensitivity of 87% am* 
spc«.ificity ofSS% was acl.ievedby ihete exammera Although (hete 
studies are nKthodOlogically flawed, we will use these figures as 
•'extreme lest performance" m si bscquent calculations, since they 
are among the highest published figures for accuracy of the 
polygraph 

PreMctive Value 
The positive predictive value 'PV(pos;i wascakulated as follows 
true positives 



PV(pos) - 



true positives * false positives 

olTsnders wjth a posi tive test 

* (ofTendcrs ♦ non-ofTcnders) with a positive. -St 

(Equation I) 



pa ♦(l-p)(i-b) 

where p" prevalence of c. Tenders, a "Sensitivity of the test, 
b- spctifitity of the test The negative prediaive value lI'V(neg)l is 
analogously defined a true negatives divided by total negatives 



PV(neg)- 



(EqualiOn2) 



(i-p) b 
■(l-p)b+p(l-a) 

The sensitivity >nd specificity values for "average test 
performance'* were inserted into equation I to ionstrua a curve of 
the PV(pos) as a function of the prevalence of offenders in the 
population (jn offender being defined as a person who commits a 
(.rune Jnd »ubsequer'ly denies it) We also calculated positive and 
negjlivc predictive values at several specific prevalcrKcs of 
offendcrSj using figures for both "average" and "extreme" test 
pcrforimrKc 

RtSULTS 

The plot of the positive rrdiaive value of the polypraph 
(for average test pcrforman^-) as a function of the pre alence 
of lying offenders m the population is shown in r^.c figure 
The increment in the /-axis between the dashec' and $ohd 
linc^ represents the marginal gain contribu ed by the 
polygraph over the pretest probability For ex mple, when 
Ihe prevalence of offenders in the population 5%, the 
positive predictive value is about 107o That .s, of every 10 
positive tests generated m such a popul?*ion> only 1 s a true 
positive 




20 40 60 80 100 
PrevJilence ol Lying Offenders in (ho Population C*^) 

'oihivc prcdicfiv< value of the polygr/iph v«rUtion wKh the 
prcv/iicncc oflymx offenders In the popuUii 

T he pour ^uub^biiiiyidaihcii hrtcjtsihc p<r\cnra(r ol Kmoany rindtimly 
^irucJ iut))ci( will t< tn olTcniicr 
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TABLE I- rOSlTIVE AND S'EGATtVF fKEDlCriVE VAi OF OF TMF 
POLYCKArH AT VAKIOUJ FREVALENCES OF 1 lARS 
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Tabic I shows '.he positive predictive value at various 
prevalences of liars When the pol> graph is used to screen 
prospective employees for previous theft, a low prevalence of 
offender* (eg, 5%) might be expected Whether one uses the 
average or extreme lest perforinarce, the positive predictive 
value IS low only 10-28% of persons w«th positive results 
will actually be hars Conversely, 72-907o of these persons 
will be falsely accused of lying The same figures would apply 
to a criminal investigation in whic'i only 1 of 20 suspects is 
likely to be theoffender For criminal investigations in w hich 
rhe pre test probability of guilt is intermediate (eg, 50%) the 
average test performance yields a positive predictive value of 
only 67% Thus the incremental gam in certaint) after ihe 
test IS only 17%, and 33% of positive results are still false 
positives. The extreme test performance yields a positive 
predictive valueof 88%, but even here the number of person* 
incorrectly labelled as liars (12%*^ '"positives) is not trivial 

Table 1 also shows tiie negative predictive value When the 
prevalence of liars is Io\ (as in the employment screening 
example), a n^ative lesult merely corroborates the known 
pre test assumption that nearly all subjects are truthful 
However, when the prevalence of liars is high (eg, 90%), the 
negative predictive value is only 23% for average test 
performance This means that fully 77% of negative test 
results are generated by lying sub|ects 

The predictive values can \k tnorc simplv understood bv 
constructing a 2x 2 contingency table (see table 11/ Ccnsi'ler 
the screening of 1000 prospective emplo)ees, of whom S% 
have committed previous offences If we assume ihat all 
offenders will he about 'heir crimes, the number detected by 
the polygraph will be (number of liars x sensitivity of the 
test)»50xO 76" 38 Similarly, if we multiply the number 
of non on'enders(950) by the specificity of the test (0 63), the 
pol>graph will indicate that 599 are telling the truth The 
remaining 35! non offenders will be read as liars, owing lo 
false positive results Hence pol> graph testing of a random 

lABlF II- 2>'2(ON lINdlNCY I ABl b II I I SIRAllSt. St PSi- 1 Suf 
KtSlirSWiUN lOOOl'tRSOS'VAPI- St, PhtSU* IwR I ? MISB^ IHI- 
PCUVoRAIH* 
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srmplc of 1000 subjects will yield a total of 389 (38 + 351) 
positive test results, cTwhich 38aretrue positivesand 35 1 arc 
false px)sitives Thus, the predictive value of a positive test is 
1 0% X 100) The same result is obtained by substitution 
of tliv appropriate value' or the variables in equation I 

DISa'SsiON 

We have shown that the concept of predictive value should 
be applied to the polygraph m the same wa) that predictive 
value IS applied to any diagnostic test Published figures for 
the sensitivity and specificity of a test niay He mislc-ding 
when background prevalence of the disease (or, in this case, 
liars or criminals^ is not considered When the prevalence of a 
condition in a population is low, large numbers of false 
positive results 'drown out" true positives, and the positive 
predictive value is poor One might expect such a situation 
wbenemplo)ers use the poi)graph to screen 'argc numbersof 
prospective employees \Xhen the prevalence is high, the 
polygraph result adds htt'e certaint) to the estimated 
probabilM) of lying, while ific ficgjti\c predictive value 
becomes poor Wh« iiihe background prcvalcnccofofienders 
or likelihood of ying is unknown, the polvgraph result is 
essentially uninterpretablc 

We recognise that our selection criteria excluded studies 
that deemed the polygraph to be both more and less accurate 
than those we cited I'or example, specificities in field studies 
have ranged from 12 5% to 94 1%'' In addition, several 
investigations, including that of Kleinmuntz,'^ have shown 
poor inter observer agreement in the interpretation of 
records Such wide variabilitv in perlormance should rjise 
question^ regarding the validitv of the technique L}kken'' 
has argued persuasively that most studici with sensitivities 
and specificities in the 90% range h vc serious 
methodological flaws It is therefore likeh that our figures lor 
"average test pcrforinancc" arc m realit) rcprcscntativ c ol the 
most accurate capabilities ofthe pol) graph 

One possible criticism of this anal)sis is that we have 
I appropriately applied results from studies of crnninal 

/cstigitions to the screening situation However, no field 
jiudics of polygraph accuracv as a screening device ha. c been 
published Such mvesMgations would be difficult, il not 
imposs bic, to perform because of a lack of .ndcpcndcnt 
criteria for truthfulness I hus one is faced with two plausible 
altL natives— (j) abandon the polvgrjph in screening since no 
data exist to coni.rm its accurjcv 'n that specific setting, or (b) 
apply the available data to thjt setting \X'hcn the latter is 
done, positive predictive values jrc cxlrcnich [>oor 

The implications of our calculations arc disturbing 
rol>graph tc'ting m sevctal settings will generate U^- 
numbers of false positive results, thus incrmiinaimg many 
truthful persons Ir some circumstances truthful persons 
diagnosed as liais vmU outnumber jctuul lurs by a wide 
margm fuithcrmorc, the iJcj of hoping lo prove one's 
innocence by taking a polygraph test is misguided, since the 
fjlsc positive rate among triiih^u) persons mjy be 37% (ic, 
I spcCificity) or higher Supporters of pol)graph u<c might 
tcpl> that the pol>graph should not be the sole arbiter of guilt 
or innocence, but that results should rather be integrated w"th 
other information about a esc Wc feel that this position is 
unrealistic, the lure o( invcstmg a sccminglv "objective" test 
with excessive conf'idcnr e ^ccms inescapable 

Our findmgs ire r,,t surprising There is no rational 
scientific basis for aM> machine lo detect hars consistently, 
smcc there is no known consistent ph>siological response 
unique lo the cugnitivc stdtc of lymg FubUc policy makers 
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should therefore ponder the v^ery weak scicntifu tounJation 
upon which the polygraph resis as they make c!ec)sions 
affecting its use in society 

tt'( ilur.k Dr Kitih I MiMon fo* hit Mt lu'ttancc 
(^mpi)nJ<ni.c ihouM be jJJitwJ lo A S B , Dtparimtnt of M;Ji<int. 
Nt« bnfUrvJ Dtiicncu Ilotpiiil Vt^^tim RoaJ, Bmon. MA 0J2t^. I'SA 
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sFAMINE RELIEF IN AFWCA 

NitLiNF whoviuctccds in getting ihrougHMhc House of 
Cummons FoicigK^fiairs Committee report' oo Famine in 
Africa tan compUinvof lack of information It cooijins the 
Committee's findings and then recommem^ations, 
'H^nsciipts ofcviJcnte, nuriy detailed memoranda subrtuued 
byXpterested parties, numeSnis tables, and 19 appcnuiCC 

report covers two maiivXhemes— in the short term tf 
extent effect.veness of the >JK response, and, in the^ 
longet term, the causes offarr'ne i\Africa and the problems 
of devclopmVoi aid, with particulai \f»rence to 'he impor 
tance of non-etno'gency food aid 

The C« mmmcK.took evidence on tnli immediate UK 
response from the iVHjiister for Oveiseas Dfyclopmeni, Mr 
lOthyRaison and n)iyOfricialsandfromrep\5entativesof 
' non governmental\r^Jn>sattons (NGOsWhat have 
beenVtive m relief iit HthiOf^a and the Sudan Although in 
!983 tMk Food and AgricultiHc Organisation, the\^rld 
Food Progomme, and some NiCOs were warning or 
impending cVuis» tt was not untilNhe following year 
acdonstarted orKa large scale TheCommnteeConcludedthai^ 
while there are tn^])fOvements that couldbc made "in the 
lissemination ofinfoK^nation, the problem more with the 
ictionof the world community to the warnirtgs rather than 
to aHjnadequacyof tnfornSHion" There was conC^n the; we 
may nW been dragging our r«t, but, as the {/. -iistcKp^'nted 
out, the^firitish Government vould not respond ofncially 
until apprdached by the Govehoment of Ethiopia 
response. wHm it came, u*s Through a variety 
channels— from ^Overseas Development Administration 
YODA) funds allo<.a>^ for disasrers, as b>bteral food a.d, as 
through the burop^nn Community and agencies, and 
by\pntributions to NOOs The amounts ^to i million) 
provioed by the British S^vernment througVall these 
channel^ 1983 and 1984 wc\as follows (p 90, ta^c I) 
19S3 

Ethiopia \ Nv I 

Si'Jan \ l\42 4 8S 

Toiil r^r 56 Af^rtn tounttics 44 68 99 

'urijig that p«rio<rvhe public also gave >o^^^ £20 million 
thrbugh various chant lb* One member 'f thtvCommittec 
suggcWd that the British tV^ernment had not livcbL^ptothc 
cxpectathms of the publi^and should mjttr^vihese 
contributioHi pound foi poundSThe Minister was natu^lly 
unwilling to zt^ept any such opciV^nded commitment H 
response to any^ycusation of niggarjLness v^as that in 1984^ 
jpuiuximately i.23hsmklliun v/n spent o\jid to Afruj U was 
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7 t)U(nl)r A utmM <n ticoJ uMi inJ ibMMt of <h( N 4«<\l«< N(» Voik 
Mi<<'t«ll>ll I9tl 
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£«,/7*WI»*« t74 II7I-7J 
9 tloffith (fT««.i of MktifJ vir<»t4(ion inKiptrti tonoT^yiriph m«rilt J 

/t/^ l«77.»» W'i* 

10 Kldftmunll • 2>JMko] A fitM Mwljr iht filtitxricy «f p»ly|(ipriK Ix >>rtM(KV) 

jVwi.r«l»84,>M 444-SO 

11 n< f-S K(>^ IE TV rdiiSlilir oTpoljirtph (itTUMi dKiiKMii «l itMtM<vJ 

12 Munxin AthT T^ctl«wctl)r*nlS(«AllM(rKrorpol)r|ripb|K|«nlA<ll litiinoMi J 

l»7J 1 570-7^ 
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difficult to ^l«:idc how much Should be allocateoSJo one 
CO intry at ihe\xpense of others 30d how much should be 
provided for rcl^f at the cxpcnsc\)f development jShc 
Committee was unl^ppy that all the pn^ision for relief ha\ 
cn madeftom withiXthe existing OOA\udge( and made ^ 
verysnosilive recommenaation (no xxxit) " w(c consider thai 
11 IS nbd acceptable that arWost the entire c^<i of the UK 
rrsponsrsjo the crisis shouloJall on the prcvioH^ly agrecJ 
ODA budgU The emergency iVof such a degree tnil it must 
be regarded a« a new situation ahd substJntul new\ioncy 
should be provided to help with it*^ 

The report gocsSnto some detail on\he administration ^1 
relief, particularly in luhiopia A spec>al oKTiculty was that of 
getting food to the pcopJe of areas such as \igre that arc in 
against the Govern'hjent Indeed, as is t^U known, it 
uspccted that in .hose a>««s the Govern menVof Ethiopia 
was ii^g famine as a politicaUool Here, bccaus\pf t j 
greater n^epcndence, the volumary agencies werc\blc lu 
play a particularly important ro mu possible for officiA.3<d 
donors 

Britain was, «f course, only one amfflog many countries"^ 
providing relief Tshe number and type offlonors— bilateral, 
multilateral, jnd no& governmental— made C^rdinalion of 
the planning ^nd delivJo* of supplies and their oHlribut ion in 
; field extremely comWex The European Conmiunity's 
tireauctatic and cumbersome procedures were criti^scd A 
5[ibcr of the Committee d^cribed the flow-chart oMicir 
procrues for making? .d execuVng decisions as 'Snakes a 
ladders^. However, ODA represeotati/es made it clear th)l 
these prMcdures have been streamV^ed and simplified for 
dealing wiirKcmergencies 

There has bcv> much discussion in tftt press of how the 
distribution of sullies has been haiTnpcred\v inadequacy of 
corts and roads, I aclSof transport, and so on ribecame clear 
)^t though decisions loay be made in London>sii i. almost 
i-ible for the Brit\h Government to momior what 
actually nappe ns on the g«)und The costs are of some 
interest -^was estimated thatthecost ofpioviding oneton of 
cereals is m»le up of purchase p)uce£l 10, shipping£35,i 
local distribunon at least £100 Khus although it may X 
argued that the f^Hd itself is not 3 genlune donation because it 
comes from surplu^nd unsaleable stocks in North America 
nd Turope snd thatSj should be cfiarg^ to ag ultural 
r than developmenKbudgets, ihe subs^tial \ nsport 
do represent a real comiibution In the c»c ofthe RAF 
airlift,>fchkh provided nearlysJl 000 ton of supolies at an 
estimateoVost of £6 million, transport component is 
learly verySnuch gr.ater than thaKof surface deliverV 

The CummiKce evidently did not\^ns'der it wiihii?SHs 
<! mi of leferenX to review the UK contnbuuon to tlX 
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lend thk tba t«stV>« done rou 
><ly Ba5«d a(i my in formtl knowledge 
Viiiedical group prarlicosVhrouKhout 
thok country, I mi mile Ih* rio tnorc 
thariabout 40%o^croups rouKnely test 
for <iVctoprol<in atXhiS time, oVtsidc of 
Califol 

1V'oVh*'Sicianj mVv haw virying 
opimonsVanu oattcms df practice wth- 
out One oXthr other nc<^U»&nly falnng 
short of sundard of We V^'htlAl 
don't condone ftagnnt dtsnurard of tm 
body of scit nhiic knowledge kqui red to^ 
date, there 8h\uld be room iiAflur pro- 
fession for disalreement I bcVeve Dr 
Wrjss and I canVecommend a icrUin 
^cst to our patient^ as bcmg a goooidea 
\ithout that neceisanty represenVing 
p standard of care 

MK-A>rl John HuK^O' 
NortwvMUrn Univeraitx^ 

vere 01arrht\^ln PneumococVl 
l^acteremla' Ci^oypous Coiltit 

)\tht Editor —Ghecnc tt al' repor 
patient with s]ck>e cVl anemia who dtcU 
of fuVninant pneumo^oceal hactcremia\ 
and had watery diarrhi^ as a symptom 
WerecOrllysaw apatiem wuhout sickle 
cell atienkia but with apparent hypo- 
fiplima ind pneumococeaXsep^is who 
was imliallXseen with severe diarrhea 
Heport of\a Case —A y4year>oU 
\black woman vlos^t ".t'eiltotlie hosp, 
k^l with 4 two-day hibiory of fevpr shak 
; chills, ruusoi, and voinitink She 
1 severe pWust diarrhea/Vilh 
bo wpI movements wcurnng «lmos^ 
ery haur ller histoid was notable ot^ 
fur hyrartension that V as treateij wit) 
thiazide oju ret KS At time of admtssiun.' 
her temperature vias \^4"C, blo<xl 
pre!>!>ure. mm Hgv pulse, 100 

ybeats |XT rrynute. and inspirations, 
rt'mm, She wks obese, lethVjjii, and 
diynenled Tn^ neck was subple and 
"olo^cal exarrunatiun was n\nfucal 
Scattered co^r^f Mionchi VM<re x^eartl 
throughout he"- lung\an(l there \ 
heart immrmi s Ri'suUh of the ^b<l^ 
nai examVaUon were rWirm^l and firli 
ings from iV' ^aut testVur blocKl ' 
negative Twre was ft'cai t'ontamina 
\ion of I he vagaiia Her htrrylixnt 
^(0 45) mtii'ukocyteVuM was 
U7O0;mm'U4 tXiO'IJ. with7&%(0 70) 
polyHjorjihonudeaV k'ukwyte\ 
(U 2«)\ b^nd cellb\ and \% \o 01) 
mvclocyie^ Othtr n^K>r»tory 
intlu<led\thL' fylloVkirkL' M'rum 
diu-n. i:ij\K'< I [Ub nftiiul U ixA. 

JAMA J^'^0 19S7 Vo t'b? fif> ^ 



SlUiV 2 8 mE<i/I. kA8 mmol/1.). l^lo- 
nde.'^ mEq/L (98 Vmoll,). carW 
dio XI A content, 23 mS^L (23 mmol/n). 
blood Virea mtrogenX 15 r^/dn 
(5 4 nnriol/L), aerumX ereatinine, 
18 mgML (159 ^mol/lAunc acid, 
7.4 mg/dL\440 ^mol/L), lakate dehy- 
drogenase. 1562 unita/L (362\j/L), as- 
partate amim>transferase, 7l\unils/L 
(71 U/L). *nd creatine \inaae. 
3040 umWL iiMO U/L) (10056. MM 
componentX THtk foratool electroii 
showed a sMiumXlevel of 71 mt^/L 
- (71 mmolC) and a^tassium level 
Y4 mE< -1. (74 mmol\X The osmolal. . 
1 Z'cS mOsni/kg (3Z6 mmol/kgX The\ 
est roe ntgenogntnmrt)^ clear, without 
evit^cnce of pneumonia 

After lumbar pvncmV was per- 
formrd and blood and sImI cultures 
obtained, therapy was begull with am- 
picillin And gcntamicin Cerebrospinal 
' fluid samples were normal Salr^tlla, 
htgella. ind Compy/otoffer Showed 
owth oil stool cultures S 
feeiJ leukocytes were nt.gaUve, a 
thre^stoo! spremens examined 
and VarasttesX (including Crypi 
spon4\rn »5 Twd^ia of blood cultures 
showed (trowth K^lrfptococi pnru 
momae su«ceptiblc\o peniciUin Ttier 
apy was swflched to iKtravenruspenial 
Iin, and the Vaticnt^ v)nd)tton rapidly 
improved. witV prompt Vpsolut ion of the 
diarrhea 

Because the ^urce ofViis patientV 
acteremia was unclear, further studies 
done. incluuUig seruBi protein 
Wet ro phoresis, fch«ardiof™ii, com 
puted tomographic scib of the h\ad, and 
henvbglobin electrophoresis, all were 
nonnil A liver spleen t^an show\j the 
spleenVo measure 3 to 
greatcA span, wh^h wai\consi» 
with hyM^plenia 

Commf^ -The assoctatii^O of S 
pneiinionioW bacteremia with g\Atr[tin 
tcstinal trac\ symptoms such aXdiar 
rhea has been descnbed in patVnls 
\wilhout apparwit focus of infectioj 

nd in patienUl with pneumococcal 
Iiilfitonitis • In Sir William OsleJ 
ed that pnei iWoccal bacteremia 
can Viur w tthout a focal lesion ^nd that 
the c\nic<»l picture may. resemble ty 
phoid Septicemia * Hirlhermoni, he as 
socM teiNo ba r pnc u m< >n n with gastrui n 
Itstinal tract s^yniptomA when noting 
that a '('HTUpouh colitis nVy induce &e 
vere (iiarrhM" (in eases oHobar pneu 
rnuriia) * Morti recently, the jlneumococ- 
hks bee TV cultured m \he stool 
amples of a ivyear old witfV bloody 
iliyrrhta ■ In ouli patient the ft/idings 
Consistent with a secret^jrwdiar 
rhea\h*t resoIve<i vwlhout si>ecific Uier 
apy "nsv durrhea couJd be a nonspe^fi^' 
nirtnifiVatiun uf sepsiV pjrt of the 




Th« PredlctJvt Power of the 
Polygraph. TTie Lies LI* Detectors 
Till 

7b thf i'ditor— Tbe American Mi-dical 
Association^ (AMA) Council on S<u-n 
t ic Affairs' correctly reeommendeil 
that the polygraph not be used in pre 
employment testing and secunt) cU<ar 
ance Its review of the data on the 
validit) and accuracy of the test for this 
form of screening is in line with findings 
in cnminal investigations ' Tbe^e d^t.! 
show that tiie range of false positive» in 
a cnmtnal investigation is from 18% to 
50%, with the latter upper range per 
centages representing a level of fK-r 
formance that is a good d<!al inferior U> 
random decision makiit^ 

Tbe point is shown clearly in a r^tent 
lancet article' on the predutivc ixmir 
of the [>olyi?^pb The authors an^lyziMl 
twx) criminal case stu<iies" in tenrii. of 
the specificity and sensitivity jK-rf rnl 
ance c^laracte^^itlc^ of tht |><»lygraph- 
le, the probability that a |Krsuri with a 
|)Ositive lest result is actually kuiU> ui 
thjt one with a negative rt'sult is nut 
guilty Tbeir conclusion was that "i-oly 
graph testing in several settings vsill 
gent rate large numbers of false Jwsitive 
results, thus incriminating many truth 
ful iwrsons " 

Similar fimlini,^ and comlusions Mei 
also rcpo-ted in anotht r arlu It ,* v^hkh 
analyrt'd the twlygrapb i Juris of iul 
rnminal sus{>etts scored indt'|x'ndt'i»tly 
by M ^AJ.>^,Taphen4 Thf n. fwrt's author 
eon'Judfs that the |»<ilj<rapfi^ usi in 
criminal investigations. l(*'(ause it is 
"preduateil on implausible even fun 
taslu [phystologital and psytholi gi<alj 
aj;^umptions is wroit maily one third 
of the time overall land) ai innoicnt 
{M'rson has almost a 50 60 thaixt of 
'failing' the lie det< itor" 

tinally, 1 tall altt'iilion l<i iht inude 
tjuate Irjimng ^nd blast d molivallui) of 

i» 189 
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polygraph inUrprcl*n With Ih* cx- 
cfj^lionofahtndfulof polyitripher*, Ihr 
traininK of the v»»t m^'onty of poly 
pnphcrs conji»U of six wok to mx 
month ponl-high xhool cnuh courw^ in 
jwlygmphic ex»mm»l»n »nd m 
lerprtUtJOn Thcv modwi cmlentiilJ 
birtly qualify Ihrm rilo the nrc 
««Ary in>»lrumcntalJon The inotiva 
tional factor c»u>mR IhrirunaccrpUbly 
higS 'dowptUT* JcciswM 1% Ihf ir ca 
Kcrnc*s to wrvr Ihf wmR olirnl. 
who^r main mtrrc5l i* to idc nUf.\ puiity 
jiu«p«<-ts Thiji moli^'»tton vnou«U 
biased the findings apairst thr nonpav 
mRchcnl. who i< likely to be an itvliv i(J 
ual vnlh limitetJ resources and w 
unlikely to be a (wjurcr rf rei>eat busi 
new 

In«horl, pol)(jTaphicmtt>rr< >;ation in 
crminal m^T«tiKatiou« lack< scirntiric 
menl nien-fore, thr AMA'<< ounnlon 
Soenlific Affairs might want to con 
j«ider rtK-itmmrndinp that it* ii«r in 
cnnnnal crh'< aUo l>e curtailrvi In so 
dome t'*** A^'A would (nd«r«c a j»o)icv 
that may wx'il Uxome tho ! »w tho 
land • 

i !..,*■( .^SwfluV A«tM/» C^j^n.^* JAW A 

: kl*,^m«<rt KSJafk'i A(WKI»t*«» /i>..'iJf 1. ' 

1% ',rnh ( a* J. ' »♦» . 'V'/vt 1^.' u-^.t 

i^wf I S44 Sti 

'Mirtr /tw!>t*«l' ' !♦•*< I'" * 1 " Ll' 

f jy* (V*«T»J* l>"V-li " An / j-^S ( •••■«> 

7cj h'iltor VVi> worv p:*rltriil »ri\ 
ltitvrrsH'«l bv tb« r»-<-enI njvirl <>ii th« 
{KfUtfr^pb ' ktnl r..iniiitn<) tb< ( «'Un(il 
Soutitific Aff'»ir> Ter pn^rrttiu" * 
CiiiiiprotM lts\t' J u<\A (/tl* currt r,i 
^t^t«' <.f kn«\*!o«l>;« llir rt'iv rl dn < 
att«nti<'ii t" tb«' prc>lt'<ni nf ft' « p.^i 
tur ami f^lv* n< ^'ati^e trnn^ n t^n' 
nt<ri)r« tatmnof {><d\>*fA|>h r« » urd* \\« 
recontlv att«mpt<'d tn ijii »i 1 f\ 'his 
prxvblMiJ b\ r« \ low uik* th( put h^S* cJ 1/ 
eraturft«dci«niuf)er>ifMii^jti\ !. t 
«|xcifiCJtk <.f the polvpr^ph and 'Jtn 
u^inKtJM'^< data to c-»VuU»< t^K prt.in 

d« ff(ni'»n <'f lur^ ' 

f<iur.d pr«'<lid,\» jK>w«r(f'fi 
I»<i!\>;rapli t<> K* } u< ^ 

lm'« •iov\ infoniiatitiii (.\or tl.t 'yncr 
f-r">.ub!lit\' th,*t ul'j<d i- t*Hiti>; I 
ho hor »xampU', if *n iiu<s!iKilnr 
'.cwn»'d 3 KT>jup (oniim^.n^: liarv 
b\ ftippii>K a c(>i» dujiX'''"^'f^K * 
ekcr\ lime it came dn*ri bojd", b(» 
would rl(t«c! the actual l^r^ iti 'h*> 
u;roup with ^ii acc\irac\ i.ot f,ir ^hort (.f 
the j>ol> Rrjph llji^ fiiidmj* nut n ^llv 



nurpnsinfj, nince there i< no rwdence 
for the existence of a "Pmocchio "v- 
>{)on*e" tellinR a he d<*j» not make one^ 
now RTOw an inch lor>:er, nor doos it 
stimulate a annjae ami j^jK^cific pattern 
(4 phj^iolopcal responses 

HoweNTr, our most liamiingcb^er^'a 
tion was the larjje nanibcr of false- 
posituT (\ndinK< that will oc^ur when 
the pol)Kraph »s a<w^} a* a «trponin>: 
test Consider a sil"ahon m which ihe 
|)ol\Kraph in ii*(h1 to *creon a number of 
poopte for an offeiwe I'f w bu h l>'\ of the 
^u*{H>as may be RUiH\ icr «lralinK or 
duiit(nnp confidtntiai informaUoii) All 
(ler)^ an) puilt. that a frr( uji <>f KXK) 
!tUvV{)rct? would mcludt- Wt lur^ Av^uni 
»iKason^ituit\ <>f7M and -» «|>^>ciru it> 
<>f (hi^* the ix)KKTa|'h would Mold a 
tnio jKj^it'w findiim for r>f ihe W 
l.'»r- rhe hi>;h detetlioii rttr >oiind« 
\t r\ kMKxl until one niii*i<U'r- the fah* 

fii.diti^^ in lh» n in^.niiiK ;C>(» 
l^•o^)'e who toM th< truth Sin»e tr-e 
X, ^-ifiutv of th« U^t 1^ [Hxt Iho |x>L^ 
>;ra|i4 would incorn ^' U ir'irin««l« '^Jil 
the ti ithful ]}Ci>\iW lur^ vi tint t.he 
falM' {/(f-itive* w .11 o'jtnuintx i «' true 
jK>«uiu<^b\ more 'h.»ii run* Iimiij< Tins 
su^:j;»>^t thai th( f>iK>rr4pii i> a> d< 
lyiHUble a." * Jir« aurm !.h i' lurii> u. 
nitn>f.<N« tUrin^ f'>r*>^» Irm wArmii*: 
f«f ^ hre Il*tv>(\tr whin fiti f!>;ht< r> 
^rr\e !ho (.«iir.tpnlh 

U rniiin if i bijaiiiti>; i^ on 'in- or iml 
Aiid 4xc«rt,fii wtu'Jtr tin* aUrrii wa^ 

tniC dT falM I IlfTLUlM**^ . {hi' i\ 

<UMd ptr^oii wh'i 1,4^ f,»!Uti \hXm U * 
fiiw -tl^rin fnMi) th» jvn.^.'r <j 'i h <^ ti i 
t*pull\ ^impli ttJ pri'^i liul h« »t 
^h.M-n iiU ' k . i'fi \^hi! Ihi- 
ti'i>u!i> .11 pri ^ ."th^t.i o>ri iiuinUr 
\ , .1 J.op'i' Mil , , t<. b. 
Ill I lU itnp'n N l1 <v 1 »i " I o^ 
, ,.| ft ol'.rv 1- ^ . j-K^n M' 

rhl,.'. - 
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in t>ie Unltcd^tates 
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Vtates yhat the (JApijoi featureAUound at 
thernoY»>l are siAilar to ihosem man.N 
US rrarlort ln|»aVtirular, he nirntions 
«wv7ie characten*t A of the desigb of the 
Clvrnobil conUmibent struct u)» Me 
do^s not. tiowe^fr, <V>mpare the <\e*iKn 
f<•aru^e^ of the Chernobyl arvl 1 'S ron 
tainWut Anicture^ iprrectK \ 

llV imiVnties bo^ATen the <lrWn 
fe-ttuies if the containmont ttrucOifV at 
ChrriVtrvl a^d tho^c dTthe I S plabt* 
arem(V» a.'pircnt thanWal l.n|>ort!»it 
part* o' th ( L< rnobv I irim^rN cwtlafci 
•y^te .iVfiX' ikitside thA containment 
th«'e ' aino\thv «{HnW^ throuKl\ 
\»^i<h i\^*M>o M the TivMcT pnxluetV 
rm«t itKikVUc" uirre i> noyorrrvp<.n(J 
feal ii* f(tr Asiencan rrVctor^ S<c 
<Aid. aiidvlt"«i^ ucHtoN a much more 
lift'it« d i'ntVcttv* 4ap>bilil\ ^iir th'- con 
Ulfi i«Tit t.Vat «\^ted at (Wr'ob\l 
tx-<u*u>' of itiB' iDinlkiwtio'i vf^n i \ uio 
taiivt'<TU ^.'mriioi and rtuou^ path 
w u\ for n!eii<d vtr^nAto tho 
>up;\> ^-iionixyi hM\f*<;, tho^lppr^ V 
Muii j.iHil pjotV*t<d morv .i>;aiiyt the 
eff«c'W j)r.nn);\ (ooUiit s\>totn\lejiks 
fn>ni Apii:>: th< V«^itor. aiAl not 

muck for -iibv \iitiAlV<'Ak> that\tn"\> 
o<<*-jrro<l «i\hin thA oTi rygi* 

'Uiv citit^iiiinVit >ti<iiti.r»> of 
yUAi r. Ar>rv itithV I iin*iist..'>«-r 
offer a di If prot^'i"'! «>:««nW 
VOM'ie^urii* nt» U Vlin>:t(iin» lUM>;at1fl 
tji^jwr^ on yf It'* e\tu» iiV^tor 
^) i thtrnyhvl '.pV <•! c^ntJiiim* n' 
\t.LiUid not iJl c 4p<bleViI ihi^ ' 

pK'-c .,n yUo groi diff* iim.v k>,> 
twty-j th( \X t\iK'>\of c-'ntait,!i)cnl 
<Ux?^' iri thA <'")'roiy' ,..rr\t<uvtil.|, 

Iht UV rir>b\ i loIlt.Ol.tTK lit i« 

irnrt\i'ii'\ in r« jjion V'f .«ii<fitMiw' 
di.ii* "«urro.ii.iiti^ lt«\r<.«itor en 
lo *\u^ oxul it.i'\i of s« ili'>t hiU 
ir. ;he di ^igtA » niitioAof * '>iii\iivt) 

«V '^"A'i''^ thr\j»;h..Jl 
Aoii!..!iim\rit to a\<ld «.onibsl»'i<>ii i>\\<\ 
I. if Vii^ w. n Ui«lui. .fyii.-t i.i r« 
,«Vd« il fill' (fTiIrl! i^n jiiLd ri\lri 
<,ijyw,\v o^.,,, S \ s<l(^ig\^ M.l.'V 
jOi\» I'i* rtin^ d(iiUy»t« ,>;iik '-ti 
U iiiV «i)d i ikpi \ r> v4ir« » «p<^it\ ^ 

n'''i,!^h»il iii.jVrt .n! fiyuri" i,<t fniin.l 

( hiriAhu hviy.MtiMUMlt ,A thit 
t iij i i\u\ ,1 < M w^i HI j.-y» rt» iA< 't J 
^it^ .it a ?^l(.'-« .«! ilyi'ift r^Aid I uVl< 
.^n.(h vlV,. ,v. I. \,M!H'.\t. } th. Vu'i 
t\ It yi.n uJy, s.rv\ j.UiH 
v^vN ih U"\ vu<). < ^Vm-- IhfcM 

,iA,tli. dAu-n .\i,.-«-\t}Mt Mik. 

po-\b;. ]\>^ u. V-' f"-V' 'A 
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Amen can 

Pharmaceutical 

Association 



2215 Cor5mutK)n Auervjc, NW 

Wash;ngton.OC200j7 

(202>628-44X) 



APhA 



0 ST^h*oCf»wf<yd 



April 29. 1987 



Ttie Honorable Patrick Williams 
U.S. House oi Rc present Jt ives 
Washington, DC 20^^ 

Dear CongresSR^an U'lllians: 

The American Pharaaceut ical Association (aPHA), the Nat'onal 
Professional Society of Ph-rmacists, supports H.R. 1212, the Employee 
Polygraph Protection Act, which would prohibit the use of polygraph 
testing in the private sector workplace. 

APhA's position IS that polygraph tests should not be used as a iseans 
of pre-eoplo^taent screening in pharmacies; should not be used in 
pharsacivs for rout.ne "security" checking of employees; and should 
not be used in ptiarmacies in the course of investigations for cause. 

APliA recogn.ies the problem of internal theft and is aware of efforts 
to curb this probleo through the use of polygraph tests. However, we 
hold ttist the use of polygraph tests is inappropriate because of 
serious issues regarding reliability of the tests, the competency of 
polygraph exarainers, and control and use of test results. The use of 
polygraph tests also raises constitutional and invasion of privacy 



In sun, there is not satisfactory scientific evidence to show that 
polygraph tests detect deceptive behavior. Tlius , APliA beKevcs that 
the protections proposed in H.R. 1212 should continue to ex id to 
pharnacists and other ptiamacy eaployees. 

Titanic voii for the opportunity to provide these cocncnts. We corstend 
you for introducing this legislation. 

Sincerely , 



1 ssues. 




Joan Zjro S.iah, PhD 
Senior Vice President 



JZS/kdc 
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Cakery, Confectionery and 
Tobacco Workers International Union 



March '0, 1987 



The Honorable Matthew G, Martinez 
Cha irman 

Employment Opportunities Subcommittee 
402 Cannon House Office Building 
Washington, DC 20510 

Dear Chairman Martinez 

On behalf of the more than 1A0,000 members of the Bakery, 
Confectionery and Tobacco Workers International Union, ! 
want to commend you for holding this hearing on such a vitally 
important subject I want to thank you for the chance to 
add our union's views into the official record of this distin- 
guished subcommittee. 

My union strongly supports this act and I urge you to suppo'-t 
H R 1212, the bill that will ban the use of the polygraph, 
the so-called "lie-detector" in the private employment sector 
This bill is identical to H R 152A of the 99th Congress, 
a bill that swept through the House of Representatives with 
167 cosponsors and whose amende^' versinn won overwhelmirg 
bipartisar. pussage. 

Dail> the scientific evidence grows clearer - the 
"lie-detector" cannot measure lies Rather it can only record 
physiological changes and stress that are often caused by 
fear and anxiety, two direct I'esults of being tested by a 
machine in the first place 

In 1983, the Congressional Office of Technology Assessment 
(OTA) conducted major study that cams to some interesting 
conclusions. In short, ^e study found the polygraph to 
be generally unreliable Some of the exact figures that 
the study found are as follows 

• False ne'»atives ranged from 2^ .UX to 07^ 

• False positives ranged from to 0% 

• inconclusive results range >m 07o to 257o 
Clearly the validity of tlie polygraph is murky at best 
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Mr Martinez 
March 20, 1987 
Page 2 



This same study was reasserted by another study that was 
coopleted just this year by OTA. "The Office of Technology 
Assessment has concluded that a two-year effort by tb ''efense 
department to determine the value of widespread vgraph 
screening produced no useful data." 

Even more upsetting is that the use of the polygraph has 
reached unconscionable levels in the private employment sector. 
According to industry estimates, more than two million poly- 
graph exams are given annually. This number is even more 
astounding when compared to the fact that le«is than 25% of 
th s number were given only five years ago. 

Maiy states have their own laws that regulatt or prohibit 
the use of these degrading machines. Hovever, there are 
many violations of these 1 For example, in the District 

of Columbia, it is illegal '•equire or requeue an emoloyee 
or potential employee to a polygraph exam Yet many 

applicants are merely taken ac ,ss the Potomac River to Virgin- 
ia where these exams are legal. 

The time has come for federal legislation to ban the 
lie-detector" and protect the milli'^ns oi workers who are 
subjected to this humiliating ordeal, Congrestman Williams' 
bill H.R. 1212 IS such a bill and I urge you to support it 
and aid its immediate passage. 



Sincerely , 




John OeConcini 
/ Inr jrnational Presitlent 



JDeC bkp 
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i^RIQ^x DEPARTT^AETiT OF STATE 
George Firestone 

Secretary of Stale 

April 27, 19J 



Honorable Matthew G. Martinez 
United States Representative 
Chairman 

Subconnittee on Empioyiaent Oppor t ''ui t> 
Comnit-tee on Education and Lajor 
United States House of Representatives 
Washington, D.C 205 15 

Deur Representative Martinez: 

As the state official ulticiately responsible for tne 
regulation of the polygraph industry in Florida, I would like to 
subnj t the enclosed polygraph position statement to be entered 
xnto the official recoids of your connittee hearings on House 
Bill 1212. This IS the sane position statement that was entered 
into the hearing records of the Senate Coaaittee on Labor and 
Hunan Resou ces last year. 

I feel "lat regulation of the field of polygraph is a 
state's rights, 3 u r i s di c t i ona 1 issue. Only at the state leve^ 
can the unique busiiness and economic neods of our local 
coamunities be properly addressed relative to various 
occupational and professional practices. 

In Florida, we have a regulatory act thit has proven, over 
a "0 year period/ to be very effective in providing polygraph 
servxces vithin standards designed to ensure the quality of the 
servxce offered. 

Currently, there are 500 fully licensed polygraph 
examiners providing polygraph testing services in Florida. There 
are over 300,000 polygrapn tests administered in Florida 
annually. 

As a r'isult of the hearings held last year, there was 
extensive media coverage related to polygraph. As you know,, thit 
tvpe of coverage normally has the effect of generating an 
elevated level of awareness* interest or complaints. Lesoite 
this media and the fact that each examiner is required to post a 
notice that sta es that complaints can be filed with the 
Department/ ^nly 2 validated complaints were filed during 1986. 
I consider this as conclusive proof that appropriate standards 
and :eguTat:ions provide the tools necessary for public 
pro»,ection. Prohibition is not the answerl 

FLDRIDA'Statc of the Arts 

The Capitol Tallahassee, Rorida 32301 (904)488-3680 
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Honorable Matt new o . .\<»:t*no2 
April 21, 1987 
Page 'i^ o 



AS w«i onter tr.e thiru dccaae of reyulation ir. tloiida/ we 
can be proud of -ne record of p r o f es s i o na 1 i sn achieved and 
naintaxr.ed by a highly motivated ana competent polygraph 
1 ndust r y . 

Ag<iin^ X rfould r espc- c t f u 1 1 y submit to you tnat the xssue 
of prohibition or regulation is one that should be decided at the 
state level. Tne nt:ud ior federal intrusion into the tiuid of 
polygraph regulation is not supported by the factr we have 
gathered concerning polygraph practices in Florida. Ratnei/ the 
facts support the need for standards and an appropriate level of 
regulation at the state level. Regulation, ruther th<in 
prohibition / is the answer. It works in Florida. 




GK/dl 
Enclosure 
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FUDRICA DEPARTTAErrrOFSTATE 
George Rrestone 

Secretary Slate 
POLYGRAPH POSITION STATEMENT 

by 

Florida Secretary of State George Fire&tone 
April 18, 1986 

Recent congressional activities have ^\sed questions as to 
the propriety of ^jolyg: iph usage by business and what its proper 
role should be in the business and labor c . mstuni t a ^s . As the 
state official ultimately responsible for the regulation of this 
industry, I deeo it necessary and appropriate to present the 
following comments. 

The State of Florida began regulating the polygraph industry 
with the enactment of statutes in 1967. Polygraph, as with other 
professions, fulfills a demonstrated need of the public. 
Polygraph provides a necessary method of objectively determining 
truth* It is imperative thac services, which by their very 
nature pose a possible risk to the public, be strictly controlled 
to assure thJ protection c* the public. To this essential 
objective, the Secretary of Sf'^e's office is charged with 
establishing and enforcing standards, restrictions and practices 
by which the polygraph industry must operate o encounter 
appropriate consequences. 

FlJDRIDA-Statc of the Arts 

The Capitol Tallahassee. Rorida 32301 (904)488-3680 
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I ha «v perso.ial interest in the 'ffective regulation of 
polygraph s.rce, as a state legislator, I was directly involved 
With the enactment of polygraph legislation almost twenty years 
ago. Since tl;at time, I have witnessed the nany positive 
contributions tliat regulated polygraph has provided to both 
business and labor. 



Concurrently, tne nunber of coop lam ts against examiners has 
been negligible. There are 519 fully licensed examiners in 
Florida who concuct over 300/000 tests annually. State law 
mandates that each subject be notified of his right to file a 
cooplaint with this Department. Despite this fact, only one 
validated compleint against an examiner has been filec m the 
past y^ar. One c.ust cinclude that an informed public does not 
&.;are the purpor^'e'i perception of misconduct wit^m the 
pr o f ession . 



Florida .s a particularly transient state where background 
xnvestiqa tioric are frequently impossible to perform. Proponents 
of SB 1815 have suggested that such background investigations 
would offs't the requirement for polygraph m pre-employment 
screening in reality, the possibility of ob-^aining pertinent 
backgrourid information has been greatly reduced. Increasing 
numbers of liability litigations involving negative references by 
previo'is employers have discouraged the practice of providing 
refer incec regarding performance habits. Applicants will 
generally cBit negative references and provide only positive 
references or, in most caseb non*i at all,, which in«iy result \n 
critical information not being exposed to the potential employer. 
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Residents who have transferred frota othcv states often have 
great diffxculty m finding eaployaent because of thc;r inability 
to establish rroof or good ccral character ar.d verification of 
pr«/iou6 cmploycient behavior. This proolec is exacerbated m 
urban areas wheve Latin, Haitian and other inraigrants are 
prevalent. Unf or i,una t e 1 y , it is frequently difficult for 
propr:LetorB , unable to obtain accurate background i nf or ma 1 1 on , to 
differentiate bex;ween the crinmal element a-.d those who seek a 
productive place in our society- Polygrapn provides the business 
b^ctor an objective ne'-hod of niniinizing ris/^ to itself and the 
public by assuring the integrity of potential employees. This is 
especially useful whero the absence of ar.y otntr references might 
otherwise n»_.gc;-.e the possibility cf eir.pl c yci^-. t . Polygraph acts 
as a deterrent agair.st those >ith culpable backgrounds who 
realize the rrobability of exposure thiougn polygraph, where it 
Bight otherwise go unchecked- 
Recent litigatiop has also establisned the obligatio.-^ ot 
businesses to conduct adequate background evaluatrons to assure 
the protection of the public Ruling^ fror severa] cases 
nationwide support thiG statement- One recent pending suit 
involves a carpt t cleaning company whose employe- raped and 
xaurdered the . .ild of a clier/ The proprietor ^ is been sued for 
failure t perform adequate emii.ycicnt screening, spucit\call> 
for not us^ng an available resource polygraph. The courts 

have consistently concluded that background verification and 
performance factors are crucial in deterninmg the intogrxty of a 
potential empioy^-e when the business is cntrusteii with access to 
the hone or personal proper, y of the public. 
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In the absence of polygraph, proprietors may be forced to 
lay ti ? burden of proof m backg^-ound verification on the 
applicant m order to be eligible for enployment* This 
alternative, should it prove to be the on^y recourse,, would 
drastically reduce employment opportunities for iiBir.i grants and 
other applicants who have not yet established long-term 
residence, but who, if provided the opportunity to estabZisn 
integrity,, could contribute positively to the labor force. 

Several examples can be cited where poiy»jraph hdS not only 
benefited management, but has also favorably supported labor: 

** Cash shortage by bank teller; employer is forced to take 
punitive action ranging from transfer to dismissal. 
Employee remains under cloud of guilt with no recourse 
m the absence of polygraph. 

** An inference of wrongdoing axises; more than one person 
IB accouj '-ab ' « . Employer le forced to respond by 
multiple dismissals in the absence of polygraph. 

*♦ Employee is m service-reldted busmesb (e.g. hotel, 
pest control) and is accusec >f theft. Employer is 
forced to dismiss m the absence of a t r u th -f i nder , 
polygraph- (It is not uncommon for clients to 
subsequently advise employer that the object thought to 
have been stolen had only been mi -placed.) 
1^ 
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♦* Applicant for position has an unfavorable traployer 

raference resulting from unwarranted confrontation. In 
the abBencc of polygraph, prospective employer has no 
cseans of determining if applicant is ruthful in order 
to xaakc: an objective hiring decision. 

Prohibiting the use of polygraph vould remove one of the 
only safeguards an employee has with which he can exonerate 
himself of suspicion or accusation. 

Studies have consistently shown that culpable employee 
actions result in a major cost increase to businesses* an 
incrcdse which is u!timately passed on tc tne consumer. A 1977 ^ 
United ""wates Departrent of Commerce study indicated that costs 
resulting from enployee crime amounted to $43 billion annually. 
A 1983 survfy conducted by the National institute of Justice, 
United States Department of Justice, used a random sample of 
employees at all occupational levels from 47 corporations. Based 
or anonymous response^, the study revealed that one-third of the 
employees admitted to stealing from t^ company. Two-thirds of 
the group admitted guilt in other t'lipt misconduct including 

drug abuse, faleification of time sheets and sick leave abuse* 
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The fallacy of vsing reference checks as a substitute for 
polygraph ib evidenced in a Minnesota court ruling. A tenant of 
an apartment complex brought suit against the complex owner aJ'ter 
being sexually assaulted by the manager* The manager,, who had a 
criminal record and was on parole at the time he submitted his 
employment app 1 1 -ra 1 1 on gave two references. They vere 
Subsequently determined to be his mother and sister. The court 
rules negligent hiring in that the employment screening was not 
commensurate with the degree of risk posed by the employee's 
po8 1 1 1 on . 

I concur that the public hds a right to privacy and that 
this right must be protected. I believe that, with stringent 
regulation, this protection can be provided without prohibiting 
the use of a service which has consistently proven that its merit 
to society outweighs its ris' • 

It is a fact that polygraph has been condoned and its use 
increased in the interest of national security. In the wake of 
the Walker spy trial,, the Congress sanctioned increased use of 
polygraph in the screening ->f government employees. By a vote of 
331 to 7 1,, the House recognized the effectiveness, vai. '~ty and 
propriety of polygraph use in the national interest* In light of 
suc> recognition, their current position that the use of 
polygraph '»hould be d«nxed to American butinoss is untenable. To 
further -onpound the situation,, HR 1524 provides exemptions not 
only for employees cf all levels ol government, but also for 
certain oelect industries incl. 3 pharmaceuticals, armored car 
guards, security guards, day care and nursing home employee^ and 
gambling casino employees. 
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Can wc selectively protect certain rights of labor, 
government and business while denying the saae ricrhts to other 
selecx, groups? HR 1524 accepts the validity, accuracy and 
propriety of polygraph use for some interests, but not for 
others. Cash handlers s ich as armored car personnel r.nd gambling 
casino employees are exempted from the bill, while others such as 
bank tellers and grocery store cash handlers are not. Is a bank 
teller, being in a position to take or be a party to the theft of 
funds, any less a security risk than the armored car personnel 
who guards it? Conversely, doesn't the armored car employee have 
the same constitutional right to privacy as the bank employee? 
7 the basis for the proposed virtual prohibition of polygraph in 
the :>rivate sector is contingent on constitutional rights, 'hat 
position must hold constant for the rights ol all prospective 
employees in both the public and pr^^-vatc sectors. The reason 
suggested for exempting gambling casino employees from the 
restrictions of UK 1524 was that these employees could be 
laundering drug money. Doesn't this sa i situation apply to bank 
employees to an even greater degree? 

^s one of twenty-eight states with polygraph licensing laws, 
the State of Florida is aggre&sively pursuing the reduction of 
potential abuse of polygraph by proposing e\ jn stronger 
legislation than that currently in place. It is ay personal and 
professional belief that polygraph serves a vital interc<^L to all 
sectors and provides an essential method fo«* the exoneration of 
guilt as well ao the con f i rmo 1. 1 on of decej.tion. As in all 
professions which serve the public, regulation, not prohibition, 
is the key to protection. 
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FMI appreciates the opportunity to submit its views to be 
included in the Hearing Record on H.R. 1212, the Employee Polygraph 
Protection Act.; FMI oppose i.R. ?212 and favors the Young-Darden 
approach, H.R. 1536, which will set minimum federal standards for 
administering polygraph examinations. 

The Food Marketing Institute (FMI) is a nonprofit association 
conducting programs in research, education and public affairs on 
behalf of its 1,500 members — food retailers and wholesalers cn i 
their customers in the United States and overseas. FMI's domestic 
member companies operate u^ore than 17,000 retail food stores with a 
combined annual sales volume of $180 billion — half of all grocery 
sales in the United States. More than three-fourths of FMI's 
membership is composed of independent supermarket operators or small 
regional firms. 

Theft, or shrinkage, is one of the most serious threats to the 
successful operation of a supermarket. Because the retail grocery 
industry operates on a slender one percent profit margin, FMI 
members are dreply concerned about controlling shrinkage. The costs 
of shrinkage, as is the case with aH operational costs, must 
eventually be passed onto the consumer in the form of higher prices. 

In ibe seventh annual Survey ot Security and Loss Prevention 
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in the Retail industry conducted for the National Mass Retailing 
Institute, in 1985, Arthur Young and Company found that f*6X of food 
retailing shrinkage could be attributed to employee theft, 27X to 
shoplifting, 15X to vendor theft and 12X to errors in paperwork and 
accounting. In other words, more than one half of all losses of 
inventory result from actions by employees. This is a controllable 
cost and it must be controlled. 

Due to this unusual rate of enployee theft, FMI's members use 
polygraph tesus for both pre-eroploynent screening and investigation 
of theft when it occurs. In addition to background checks » credit 
and reference checks, the polygraph is one additional tool used to 
promote the hiring of better quality employees. By using the 
polygraph retailers can detect, among other things, d: % or alcohol 
problems %/hich the background check may not indicate. As one can 
imagine, it is important to discover substance abuse problems before 
the individual is hired to work in a pharmacy or to operate a fork 
lift for a food distribution center. It is possible, for instance, 
that the company could be held liable should an employee have an 
accident while operating a fork lift when intoxicated. 

A fcv'i chain operating in the western region estimated that it 
costs between $600 and $800 to process a new employee. This 
investment is worthwhil for hiring honest and reliable employees 
not only helps control shrinkage but also ensures a lower employee 
turnover rate in the company. Another FWI retailer tells us that by 
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using the polygraph, employee morale is improved because employees 
know they are working with carefully screened individuals. If 
losses do occur, the honest employee can be exonerated through the 
polygraph. 

While we unequivocally oppose H.R. 1212 as presently drafted, 
we recognize there is a need for balanced and effective legislation 
in this area. FMI supports the approach embodied In H.R. 1536, 
which was introduced by Rep. Bill Young (R-FL) and Rep. Buddy Darden 
(D-GA). H.R. 1536 sets minimum federal standards for administering 
the polygraph exmaination and minimum qualifications for examiners. 

Any alternative must protect the rights of the indivdual being 
tested. For example, individuals should retain the right to refuse 
to take a polygraph examination and polygraph results should not be 
grounds for refusing to hire an otherwise qualified applicant. In 
addition, an examiner must must not be allowed to inquire about an 
individual's religion, sexual preferences, political views or 
feelings regarding labor unions 

FMI urges the committee to report legislation that seeks to 
eliminate the abuses that can occur during the administration of a 
polygraph examination rather than imposi'ig a blanket ban on 
polygraph use by the private sector. Please feel free to contact us 
if we can supply additional information. 
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1219 28tri Street NW 
Washjfvgtoo DC 20007 
(202) 393-4373 

Mjrch 5, 1987 



The Honorable Matthew C. Martinez 

Chslrtwn - Subcosalttee on Fsplovaent Opportunities 
402 Cannon House Office Bldg. 
Washington DC ?05l5 

Dear Mr. Chalraar.* 

1 congratulate you and your Co=Ittee for holding » hearing on the 
use and ab-jse of so-called "lie Detector" tests in e=ploy=ent. ;.nd I thank 
you for the opportunity to add our union's views to the permanent record 
Jnlon «r " Employees. Restaurant Employees International 

Union, strongly supports the legislation vhlch Congress=an Wllllars of 
Montana and one-hundred-twenty-five of his colleagues have introduced to 
prohibit employers engaged m Interstate co=:erce fro= subjecting e=ploy- 
ees and applicants tor e=ploy=ent to the Injustice and hualllatlon of 
lie-detector tests. 

More than twenty years ago a Longres5lon;,l subco:=aittee concluded- 
There Is no He detector; neither machine nor huxan. People have been 
deceived by r.yth that a =etal box In the hands of an Investigator can 
detect truth or falsehood." Today, however. "He detectors" \re so 
IZVoZ.nT''^ «Plovers that over two zillion workers and applicant* for 
eaplovsent are subjected to these tests every year. 

It Is difficult to understand why our government does not cive 
^ranted'r H^.'' ^PPl^cants the protection fro. "He detectors" routlnelv 
fl^rt^r . ..r'P'"' proceedings. American courts 
VJtVMA , ^^"^ detector" test results as evidence In trials, and 
Indicted criolnal susnprr* k« f«,^«j .v 

d^nLrl^^'^Vr"' <^°nvlcted bv a "He dc:Vctor\" b^VloVkeVs 'ca^n" be 
denied Jobs and brandet* as liars by these sa=e devices 
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Chalraan Matthew Kartinc? 
March 5. 1987 
Page two 



The "He ^Jetcctor" i«; slloved to act a«; both judge ^md jury In the 
workplace, without even givinf? ^.orkcrs the right to Vtnow vhy they "failcl" 
the tc«;t rtnd were denied eaployscnt. Workers cannot cl^ar their naacs and 
records occause they do not even know the nature of the accusations 
against ther. Worst of all, an eeployee or job applicant aay be deslcd 
esiplovzent again ard again for "falling" one "He detector" test becau.;c 
successlvi Interviewers want to know whether a job applicant has ever 
"failed" a tcsi. 

Objective investI«;itors of "He detector" test validity have conclud- 
ed the devices cannot accurately and consistently distlrgulsh truth fror 
deception. The ^serlcan Ps\chologIcal Association adopted a resolution on 
February 1. 1986 st.uing that scientific evidence on the accuracv of 
polvgraph tests "is still unsatisfactory." The resolution was adopted 
unaniaously b> the 115-=e=ber council of the Association after two panels 
studied the cattcr for ssore than a year. 

The Congressional Office of Technology Assessaent (OT.A.) conducted 
a coaprehenslve evaluation of polygraph validity In Novenber ot 1983 and 
concluded th-it- "there Is verv little research or scientific evidence to 
establish poUgraph test \alldlty in screening situations, whether they be 
pre-e=plov=eit, preclearance, pe'Iodlc or aperiodic, randoa» or 
•dragnet.*" O.T.A.'s review o£ field studies of poivgraph validity showed 
polygraph tesi results virv widely and can often be less accurate In 
distinguishing honest people froc liars than flipping a coin! 

The root flaw of all "lie detectors" is that there Is no physiologi- 
cal response specificallj and exclusively associated with Ivlng — there 
Is no such thin?, as a "lying response." Many different fictors and 
conditions cat affect the outcoae of a "lie detector" test and cause an 
K^^e^t ^e^"^^^ laheUd a liar, or cause a dishonest person to escape 

detection. Physiological abnoraal it ies such as blood pressure problctss, 
heart conditicr;s. colds and headaches can affect the outco=e of the test. 
Fatigue, drugs, aic^hol, ind body ooveaents can also affect "lie detec- 
tor" test result*;. 

The «iad corspqueice of basing eaplovaent decisions on Inaccurate "lie 
detector" tests is that employers are refusing to hire able estployees. 
putting honesi citizens m the uneap loyatr.t line, and hiring deceitful 
people and those who know how to be.it the tests. In fact, it has been 
c<>tirated that It least :00.000 Asericans are denied jobs every vear 
because erplr.\ers rel/ cn inaccurate "lie detector" tests to teakc person- 
nel decisions 
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Chalnun Macch^v HArtincz 
Hatch 5, 1987 
Page three 



Several states have tried to control the abuse of "lie detectors" in 
Che workplace hy licensing and regulating the operati rs of the Machines. 
But licensing Uvs are counterproductive If the goal of legislators is to 
prot.-t citizens froa ab'j<;e at the hands of "He detectors." The danger 
and Che Irony of licensing "He detectors" Is that Is legitlnizes the 
aachlnes, their operators, and the entire pseudo-scientific process of 
He dececcing". A srirvey reporced In Personnel Journal In February, 
1978, found chac sore businesses use che polygraph m «:caces with 
licensing requlreoencs chan In scaces vlth no regulacion a: .ill. Clearly, 
licensing scacuces chwarc the besc Incencions of cheir supporcers. They 
begin as efforcs ce procecc people and Vec resulc In even greacer abuse. 

TWentv-two states ard the District of Coiu=bIa have enacted lavs to 
rescrlcc chc use of "He dececcor" ce<;cs In che ;.orkplace. and >ec che 
nusber of eaployees and Job appllcancs who ausc subalc to chese tescs 
conclnues co grow. These scace scatues speak eloquendy of che desire of 
scace leglslacors co procecc ezplovees and chose ;.ho seek esplo^Tsenc froa 
the Indlgnlcies and dangers of "He dececcors." Buc chose scace prohi- 
bitions and rescrlccions are mherendv Inidequace, Ezplovers evade scacc 
prohlbldons by hiring in neighboring peaces wit.' no resCr Ice Ions . and 
then Crarsferrlng" ecployees inco che scate which has rescrlccions, 
UlchoiiC a federal Uw to procecc workers froa che ibyse of "Ho dececcor" 
cescs, exployers vho are Incenc on subjoccing cheir o=ploVees and prospec- 
tl\e erpl^^ees to chc<;e ce<;ts will conlinue Co fine ic Is a siapie aid 
Inexpensive proposlci^n co evade che lav serelv crossing scate borders. 

The legislaclon which Mr. WilHass has introduced co scop the abuse 
of 'He detectors" In ezploraent wiH help to re-ovo fear and intinidacloi 
fro= American's workplaces and rescorc drgnicv co hoiesC A.-:erican workers, 
Thapk vou for holding chts hearing aid givlig re che opporcunic% to 
present our unlo^ s views 



Cordi^llv, 

Rohert F. hillno 
JtSisLitive Rcp'o^ct icive 
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STATOtKT OF 

THE 1»TER«ATI0KAL BROTHERHOOD OF ELECTRICAL WRKERS. AFL-CIO 
TO THE 

EMPLOYMEKT OPPORTUNITIES SUBCOMMITTEE 
EDUCATION AND LABOR CONMITTEE 
U. S. HOUSE OF REPRESENTATIVES 
REGARDING H.R.12I2 
A BILL TO PROHIBIT THE USE OF LIE DETECTORS BY ElVLOYERS 
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STATEMEKT OF 

THE INTEWWTIOML BROTHERHOOD OF ELECTRICAL HOR«RS. AFL-CIO 
TO THE 

EHPLOYHENT OPPORTUNITIES SUBCWWITTEE 
EDUCATION AND LABOR COMMITTEE 
U. S. HOUSE OF REPRESENTATIVES 
REGARDING H.R.I212 
A BILL TO PROHIBIT THE USE OF LIE DETECTORS BY EMPLOTERS 



MARCH 11, 1987 



at)e International Brotherhood of Electrical Workers (I.B.E.W.) strawly 
^IS^'^^ legislative concept that virkers in private enployment should be 
protected fron intrusive and mneoessary intimidation and interrogation brought 
^t through the use of lie detector tests. In equally strong terms, the 
IBQ^, cur meiBbers, and their families ofpose the ill-conceived idea that an 
exexiption to the proposed protections be granted to any specific industry. 

In 1986 the IBEW si^jported H.R.1524 intil it was amended to exeitpt the 
Private Utility Industry. ^ 

Oir 900,000 IBEt-f menfcers are enplqyed in many industries and businesses in 
both the private sector and governmental subdivisions. As an exa^r^le they work 
in telephone, construction, manufacturing, electric and gas utilities, radio 
and TV broadcasting and Cable TV. 

We, and many unbiased e:?)erts, do not believe any type of polygraph or lie 
detector is reliable to a degree which justifies mandatory sutenission ♦x> such 
tests and the hi^ potential for misuse, error, and mjust persecution of 
loyal, hardwor'cing workers. One example is the exposure of a former CIA 
enplqyee v*K) spied for the People^s Republic of china for 30 years, while 
rmployed, the individual passed many lie detector tests. The history of this 
bogus te^inology is replete with instances where guilt was overlooked while 
innocence *ras prosecuted. 

The electric and gas utility industry where some 250,000 IBEW meirtiers 
vork, has an extremely lew labor turnover. It is not at all unusual for an 
enplciyee to retire with 35, 40, or 45 years of service with one encloyer. It 
IS interesting to note that utility enployers generally take great pride in 
loyal, dedicated enployees who often tiroes serve in demanding, hazardous 
occiE>ations requiring great skill and training. 

We are sure of the reaction of a long service eirplqyee, if he or she 
were requested to subirit to a polygraph test. We believe Secretary of State 
George Shultz sunmed it up very well when he made the following remarks about 
the u^ of polygraphs, "The minute in this government I am told I an not 
trusted is the day I leave." 

Most employees, our I.B.E.W. menibers, usually don't have the same economic 
advantage or option of picking up and leaving as Secretary shultz. An enployee 
with years of service with one enployer is mich more restricted. As long as 
this enployee stays with the enployer, he or she will always feel they have 
the stigma of not being trusted. 
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Our main concern ss\6 objection to H.R.1524, the 1986 version of H.R.1212 
was the acjenanient offered by Oongresanan Brocmfield, the •Public tJtility 
Ex-arption. " The Honorable Mr. Brocmfield stated: *. . .the electric utilities 
exercise great caution end care in selecting enployees for these sensitive 
facilities, and the polygraph and similar methods serve as one of the tools 
they utilize in their rfiecks." 

As a result of the Honorable . Broanfield''8 araendmenti the IBBW 
conducted a survey of the IBEW Local t -.ons representing employees at 33 large 
investor-owned utilities in 15 states that do not prohibit the use of 
polygraphs. Of these 33 ocnpanies, 15 ncapanies also have lioei^ed nuclear 
power plants where the IBEW represents btxgaining unit enployees. Of the 33 
oonpttiies we oould only fire3 five ocxgetdes that use polygraph tests. Perhz^ 
there are more involved that we did not uncover, but *#)en ycd consider the fact 
that there are 218 Private Electric Utilities in the mited States, the nunber 
using stx^ izireliable tests has to be entail. 

The Congressional Record indicates one reason for the "Public Utilities 
Exenption" was to allow electric utilities the oontimed use of polygr^s to 
assure the security of certain segments of m electric utility. Ihe survey the 
IBEK has conducted does not si;|3poct this reasoning. 

Security, operational integrity, and safety in vital utility systems, is 
indeed a matter of concern. However, this is nothing new. Historically, 
utilities have irapleniented exacting hiring and in-enployroent policies to assure 
dependable, trustworthy, and skilled enployees. This is a normal fiix:tion of 
good management and supervision with t^ich agree. 

At present, 21 States and the District of Oolunbia have laws restricting 
the use of polygraph tests. As of Deoeraber 31, 1986, these States and the 
District have 34 percent of the total electric generating capacity in the 
mited States. They also have 38 percent of the installed Nuclear Generation 
in our Nation. 'Hie Utilities operating in these States, where polygraph tests 
are restricted, 6 parently are operating without any serious security problems 
by using normal security procedures. Me ask, »*iy can't all industries operate 
in the same efficient manner without resorting to intrusive and unreliable 
polygraph tests? 

In recent years there has been urgent concern about foreign inspired 
terrorisn. This is real an?, frightening, but actual oocuranoe of such 
terrorism have been rare to date in our nation. Any connection v*iatsoever 
betweei these problems and the heightened vigilance required to protect 
industrys wDuld be ixi justly and in fairly placed %^n enployees of good record 
are threat^ied with oppressive measures. 

As tx) security in nuclear power plants, the Nuclear Regulatory Commission 
requires an extensive background check and investigation of both utility and 
contractor enployees before an enployee is granted an mesoorted access permit 
to the facility. The electric industry, as licensees of the plants, has gone 
to a great extent in the area of heavier al observaion of employees permitted 
access to the plants and vital areas. Me view this as a good sense approach to 
security and safety of enployees and facilities. 
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n ^J^^ ^^^.^r^^^^ "^^^ P^""t«' Congress cn August 

Si ^^^^"^ '^'^^^ Section 149 to the Sc 

&«rgy tet of 1954. p.l.99^399 authorizes the Nuclear Regulatory Ctoalssion to 
Ui^ilenerrt: a program for the Federal Bureau of Investigation (FBI) to conduct 
criminal history diecks of individuals granted mesoorted «xess to mclear 
power facilities by the use of fingerprinting. nuciear 

The mEW believes the lie detector has very little, if any, validity, as 
^ ^^^^ ^ Congressional Office of atechiilogy 

Asaes^t (om). ihe study, in part, stated: . .there is verVlittle 
^^^^ "f^^-^w^"^^^^!..^^^ ^ establish polygraph-test validity in 
sareaiing situations, whether they be pre-enployment, pre^<:learanoe, periodic, 
random or dragnet if polygraph technology is bad science for vast 
majority of situations, it is bad science for the utility industry and all of 
the Industry s workers. 

r.. . \ \ doctoral dissertation, Frank Horwath, a Professor at Michigan 
f^ii?^\r^^,^^^?^"^^-K'^"^*^'* ^ Director of the American I^lygraph 
Association, fcund polygraphs only exonerated the innocent in 51 percent of the 
li. percent nore reUable than flipping a coin. We ask this 

Oarinlttee to imagine placing your livelihood, your good reputation, and your 
future on those odds. ^ 

c ■ ul^ y^^^e talking about a lie detector test as a tool to intimidate, 
frighten, and cause workers a long-term resentment against his/her enployer, 
then yes, the polygraph will perform to eJ?)ectations in ertployment situations. 
However, the preponderance of evidence shows that lie detector tests place 
workers at I'iwarranted risk of loss of enploynent and personal reputation. 

In oonclusion, the IBS? believes good management and in-house security 
programs can far surpass any type of polygraph test. The subaission of workers 
to lie detector testing is an outrageous violation of personal privacy* and 
such practices should be prohibited hy federal law for aU persons. 

th^^ ^v^^^"' P^^^*" ^ private sector, should realize 

that polygraphs are not a tool that will generate loyal end trustworthy 
enployees. Just the opposite can be the result. iirustwrtny 

Finally, based on our knowledge of the Electric Utility i«3ustry and what 
Hffi if polygraph tests, the jbe» seriously questions why th- Private 

^^Ui^f^^I^^'J!!''^' "^..^^ industry nas sought an exenption from Federal 

legislation banning lie detector tests, since many eoployers cannot, by state 
Law, use such tests and yes, operate safely and securely, we strongly feel that 
anyexenption is unjust and unw?xranted. Our dedicated and hardworking BLEW 
members, along with aU other American workers should not be si*)jected to the 
extremely quesUonable validity of polygraph tes^ng. 

Since the IBEW feel^ Lie Detectors have proven to be mreliable and can be 
n^^M^L w?"^^ P«rf<^tion of eoployees, we feel their use should be 
prohibited by aU enflcyees in the private sector as well as Federal, state, 
aid Local government. The only possible exception would be an exenption for 
ttose CTplc^s in the Federal sector involved in sensitive duties sush as the 
fri; CIA, NSA, etc. The IBEW sippocts H.R.1212 as introduced on February 24, 
^tJ^^^ «^°^tion of Section 6 dealing with the exemption for 
governmental enplcyers as presently written. 



er|c . '^^^ 
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TACT SKirr on dedc THgrrs ahd didc ak psk 

WEKD roE A PHAjptAanrrTcAL eikmptiow to ucislatioh 

BAWltlWC T HE nSK OF THK PQLTCKAPH m THE WORCT Tcir 



Employee Ttieft in Dm^ S tores - Ptvcriton of Controlled r)VM f>n 

I. $480 nil I ion m losses arc suffered by retail corporate drug stores 
due to Internal theft each year. stores 

^' IZ^clTi 60 petcenc of all losses incurred by 

the Chain Drug Industry. ^ 

3. The Drug Enforceoent Adpinlstratlon (dEA) reports that 500.000 to 
one million dosage units are stolen by employees from retail 
pharmacies, warehouses and trucks in transit each year. Other DEA 
of'lnternat theft"''"' "-^^"8 homes encounter levels 

A. According to DEA from January 1984 to March 1985. there were 8.861 

flffi'n iV ''''' reports ^hat 

l,J/0 or 16 percent were employee thefts. 

5. Senator Alan Cranston, In a speech given on January 7. 1986. In San 
Francisco stated that more than 130 million dosage un^ts of dangerous". 
hlgMy abused drugs wind up in illicit channels due to thefts 
prescription forgeries and robberies of drug shipments. 

Drug -nieff Lead to Incre ^.ed Dn»» Abu.e - Extent of the Problem 

SO "AV/o" regularly use prescription drugs Illicitly. 

50 tnillion Americans have used legal drugs Illicitly at some point 
in their lives. 

The National Institute of Drug Abuse estimates that crime, lost 
productivity and medical expenses resulting from drug abuse cost 
the United States $49.6 billion annually. During the debate In the 
House of Representatives on the 1986 Anti-Drug Abuse Act. Majority 
Leader Jim bright (D-Texas) stated that drug trafficking, drug jbuse. 
d'ug crimes and related problems are draining an estimated $230 billion 
from the economy of the United States. 

More Americans die form abusing prescription drugs that from using 
Illegal substances. *^ 



1. 



3. 



ERLC 



202 



200 



2 - 



A. The ocdical professions including doctors, nurses and pharnacists 
have an extremely high rate of drug abuoe, higher than any other 
profess ion^il group. Th» American Nurses Association (ANA) estimates 
that at least 6 percent of the nation's 1.7 nillion registered nurses 
arc struggling with chenical dependencies. The American Pharsaceut ica I 
Association (APhA) offers special treatment programs for impaired 
pharmacists. It is estimated that close to 10 percent of the 167.000 
practicing pharmacists in the United States have a drug abuse problem. 
The American Medical Association (AMA) also estimates that one in 
ten practicing doctors are abusing drugs. 

Under! tolng Weed snd Pcsircabllity for • PhTmaccutical Excwptloo 

1. DEA requires all registrants to maintain a comprehensive employee 
screening program including the u«e of polygraph testing (CFR Title 
21 Part 1301.90). 

2. A pharn aceut ical exemption would compliment recently passed lavs 
by the 98th Congress pertaining to drug thefts and diversion. P. 
L. 98-305 and P. L. 98-473. The 99th Congress enacted the massive 
Anti-Drug Abuse Act of 1986 allocating a record amount of $3 billion 
to fight the war against drugs. 

4, On March 12, 1936, the House of Representatives adopted the 
Eckart-Armey amendment allowing for a pharmaceutical exemption prior 
to final approval of H. R. 1524. 

HACDS Position 

NACDS and <ts 171 corporate members operating 18,000 retail drug stores 
are opposed to H. R. 1212 unless an amendment is incorporated into the 
legislation that vould grant an t^xemption for companies authorized to 
manufacture, distribute or dispense controlled substances 
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^ vs. DtpMntnt of Justice 

Drug Enforccm^ni Admiftistrauon 



Mr. Ty Kolly 

Vict PrMldent for Covermnt Affairs 
Nttlonal Attoclttlon of Cmln Drug Store. 
P.O. Box U17-049 
AUwdrlt, Virginia 22313 



Oe«r Mr. Kellyi 

First, reg.rding eaployoo drug thafta, «• rol.yod to you provloualv 

to a!;°«Sjr«2["t9j"'L'?2' '"^ July 1983. tot.l th,rt, reported 
th.rf. e I* • " '* reported «« "employee 

.?',"^?* • ""'1 582.89J 

SLri^" '"i* ' ""'^ *"9» units) »er; 

reported «a ed^loye. th.rtK. or « or the totil onlta reported 
stolen for nln« aonths. *^ 

^"fnf!!? '^'^'^ ^'"""y '■•'""9'' ««rch 1985. 

1 ">P"t«d to OCA. or which 

I:o.t,J^ ► ► reported u "eaployee theft." Stitlstlca 

rawing totel doiigi units stolen during this period ere not 

Secondly, OCA has previously coiSMntsd oo the uss of polygrsph e<«aln«tlon In 
ths screening or ^.pllcsnt. or e-ployees or reglstrsnt. i^o^ll iJ^vV 

JI^^" i" subst«K«s. DC* regulstloos concerning ec^iloyee 

It hs. been OEA's experience thst extrcM c.re Is necesssry on the pert or 
^ ir!' "i'O "^'^'^ *^ •onltorln, e^>loy.ss .*,o hsvs routine Kcess to 
tlae* their legltlMte value, thereby, cresting sn sttrsctlve te^tstlon. 
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Hr. ly Kelly 



The polygraph exa«in«tion, utilized aa one aspect of an employer's 
cowprehensive employee screening, monitoring and investigatory programe, for 
employees with routine access to controlled substances has proven to be an 
effective means of determining criminal background, history of drug use, and 
knowledge of or participation in the diversion of controlled substances. 
Information obtained as a result of the polygraph exaniniation should be 
considered as but one part of an overall evaluation of the person's 
qualifications or continued employment. 

OEA supports the use of the polygraph examination for pre-employment screening 
and as a subsequent investigatory tool in appropriate cases, provided that it 
is permitted by state and local laws. Those drugs firma which utilize these 
procedures as part of their comprehensive program to minimize diversion are ♦lo 
be commended. 

I hope this information will be useful tc ^*)u. 




Ronald w. Buzzeo, Deputy Administrator 
Office of Diversion Control 
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IHTHODDCTI OW 

THE NATIONAL ASSOCIATION OF CHAIN DRUG STORES, INC., (NACDS) APPRECIATES 
THE OPPORTUNITY TO PROVIDE WRITTEN TESTIMONY FOR THE RECORD WITH RESPECT 
TO LEGISLATION (h. R. 1212), ENTITLED THE EMPLOYEE POLYGRAPH PROTECTION 
ACT. NACDS IS A NON-PROFIT TRADE ORGANIZATION, FOUNDED IN 1933, WHICH 
REPRESENTS THE MANAGEMENT OF 171 CHAIN DRUG CORPORATIONS THAT ARE OPERATING 
IN EXCESS OF 13,000 RETAIL DRUG STORES AND PHARMACIES THROUGHOUT THE UNITED 
STATES. IN ADDITION, OUR CORPORATE MEMBERS OPERATE APPROXU'JVTELY 73 
WAREHOUSE DISTRIBUTION CENTERS AND A FEW CHAIN DRUG MEMBERS ARE ENGAGED 
IN THE MANUFACTURING OF PHARMACEUTICAL PRODUCTS. THE CHAIN DRUG INDUSTRY 
PROUDLY EMPLOYS CLOSE TO HALF A MILLION PEOPLE IN VARIOUS CAPACITIES WHO 
WORK IN CORPORATE HEADQUARTERS, REGIONAL OFFICES, WAREHOUSING FACILITIES 
AND IN RETAIL DRUG STORES. COLLECTIVELY, NACDS MEMBERS WFRE RESPONSIBLE 
FOR $28 BILLION IN RETAIL SALES IN 1986 AND MORE THAN 540 MILLION 
PRESCRIPTIONS WERE DISPENSED TO PATIENTS BY CORPORATE DRUG CHAIN? DURING 
THIS SAME PERIOD. AN ESTIMATED 48,000 PHARMACISTS ARE CURRENTLY WORKING 
FOR OUR MEMBER COMPANIES. 

MEMBERS OF THE NATIONAL ASSOCIATION OF CHAIN DRUG STORES RANGE IN SIZE 
FROM OPERATIONS WITH ONLY FOUR STORES TO COMPANIES WITH MORE THAN 1900 
RETAIL OUTLETS. THUS, OUR TESTIMONY REFLECTS THE VIEWS OF BOTH SMALL 
BUSINESSES AND URGE CORPORATE ENT^l.ES. NACl»:> I^thPLx APPRECIATES THE 
OPPORTUNITY TO PARTICIPATE IN ;hES£ HEARINGS AND TO DISCUSS WITH THE 
SUBCO^ITTEE OUR CONCERNS REGARDING H R. 1212 WHICH WOULD PROHIBIT THE 
USE OF THE POLYGRAPH TEST FOR EMPLOY>l£NT PURPOSES IN THE PRIVATE SECTOR. 
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DURING THE 99th CONGRESS, WE TESTIFIED BEFORE THE SUBCOMMITTEE ON A SIMILAR 
PROPOSAL AND FILED A STATEMENT WITH THE SENATE COMMITTEE ON LABOR AND 
HUMAN RESOURC«^S WHICH WAS CONSIDERING A COMPANION MEASURE 1815). 
THE PRIMARY FOCUS OF OUR STATEMENTS WAS TWO-FOLD. WE WANTED TO ADVISE 
THE COSGRESS OF OUR COMMITMENT TO WORK TOWARD FASHIONING A MEANINGFUL 
PIECE OF THE LEGISLATION THAT WOULD PRESERVE AN INDIVIDUAL'S RIGHT TO 
PRIVACY, AND THE RIGHT OF THE WORKER TO SEEK FAIR REMEDIES WilLE AT THE 
SAME TIME PROVIDIN" A CAREFUL BALANCE SO THAT A BUSINESS CAN PROFECT ITSELF 
FROM CRIME AND THEFT. SECONDLY, NACDS ATTEMPTED TO DOCUMENT FOR THE 
CONGRESS THE EXTENT OF THi: PROBLEM OF INTERNAL THEFT WITHIN OUR INDUSTRY 
AND HOW OUR CORPORATE MEMBERS ARE WORKING TO KEEP THESE SHORTAGES TO A 
MINIMUM. 

NACDS PRIMARY COHCERH - DROG SECURITY 

WHILE THE PROBLEM OF EMPLOYEE THEFT AGAINST BUSINESS AND RETAILING IS 
SUBSTANTIAL, EXACTING A TOLL OF SOME $40 BILLION A YEAR IN LOSSES, IT 
IS THE MORE SENSITIVE ISSUE OF DRUG THEFT THAT NACDS ONCE AGAIN WISHES 
TO ADDRESS IN RELATIONSHIP TO THE PENDING LEGISLATION. THEREFORE, OUR 
STATEMENT WILL CONCENTRATE ON THE UNDERLINING NEED TO PROVIDE FOR A FAIR 
AND REASONABLE EXEMPTION FOR THOSE COMPANIES THAT ARE AUTHORIZED BY THE 
FEDERAL GOVERNMENT TO MANUFACTURE, DISTRIBUTE OR DISPENSE CONTROLLE!/ 
SUBSTANCES. 

MORE SPECIFICALLY, WE ARE ASKING THE CONGRESS TO GRANT OUR INDUSTFY A 
MODEST BUT CRITICALLY IMPORTANT EXCLUSION SO THAT THE TIGHTEST POSSIBLE 
SECURITY MEASURES WHICH INCLUDE THE POLYGRAPH, THE WRITTEN INTEGRITY TEST 
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AND OTHER PROCEDURES CAN CONTINUE TO BE UTILIZED >0R THE PUKt'CSE 07 
MINIMIZING DRUG LOSSES. IN OUR .lEW. THL PHJ\RMACEUTICAL COhMUNITY, BY 
THE VERY NATURE OF ITS BUSINTESS. MUST BE HELD ACCOUNTABLE TO THE HIGHEST 
STANDARD OF PUBLIC TRUST. EVERY PRECAUTION SHOULD BE AND .iUST BE EXERCISED 
TO ENSURE THE SAFETY. INTEGRITY AND SECURITY Or THE POTENT MEDICATIONS 
THAT WE MAKE, DISTRIBUTE AlW SELL TO PAT ENTS. WHILE SOMS EXPERTS AND 
WITNESSES HAVE ARGUED THAT GOOD MANAGEMENT TECHNIQUES AND COMPANY POLICY 
CAN EFFECTIVELY REDUCE INTERNAL THEFT NEGATING THE NEED FOR THE POLYGRAPH. 
NACDS IS OF THE OPINION THAT TEMPTATIONS INVOLVING CONTROLLED DRUGS 
NECESSITATE THAT ADDITIONAL PRECAUTIONS MUST BE MAINTAINED, NAMELY THE 
AVAILABILITY OF THE POLYGRAPH. 

MACHinrPE OF DgPC T Hgyrs FROH RjETAIL PHAmACIKS-WAMHOOSES-DEA REGISTRAWTS 

THE DRUG ENFORCEMENT ADMINISTRATION (DEA) ESTIMATES THAT EMPLOYEES ARE 
STEALING i£r^EN 500.000 TO MORE THAN ONE MILLION DOSAGE UNITS OF DANGEROr 
DRUGS EACH YEAR FROM RETAIL PHARMACIES. WAREHOUSING FACILITIES. DISTRIBUTION 
CENTERS AND TRUCKS IN TRANSIT. OTHER DEA REGISTRANTS INCLUDING HOSPITALS. 
NURSING HOMES AIH) OTHER HEALTH CARE FACILITIES ARE LOSING SIMILAR AMOUNTS 
OF DRUGS DUE TO EMPLOYEE THEFT. THE DEA HAS STATED THAT DRUG THEFTS ARE 
BEING COMMITTED AT THE RATE OF ABOUT ONE PER HOUR EVERY DAY IN THE UNITED 
STATES AND THAT 16 PERCENT OF THOSE THEFTS ARE COMMITTED BY EMPLOYEES 
IN THE RETAIL AREA. SENATOR ALAN CRANSTON (d-CALIF.) IN A SPEECH DELIVERED 
IN EARLY 1986 STATED "^HAT 130 MILLION DOSAGE UNITS OF DANGEROUS MEDICATIONS 
ARE BEING DIVERTED FROM LEGITIMATE BUSINESSES TO STREET TRAFFICKERS FOR 
PROFIT. THE PRICE THAI A CONTROLLED DRUG CAN COMMAND ON THE STREET IS 
ASTRONOMICAL IN COMPARISON TO ITS RETAIL PRICE. MEDICATIONS THAT WILL 
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SELL LEGALLY FOR 25 TO 40 CENTS PER TABLET OR PILL W^TH AN AUTHORIZED 
PR£SCRIPTION IN A PHARMACY CAN COMMAND A STREET PRICh OF $25 TO $50 PER 
TABLET. DILA'JDID WILL EASILY GO FOR $40 A PILL. OTHER TOP DRUGS OF CHOICE 
FOR ABUSE, THEFT, AND TRAFFICKING INCLUDE CODEINE, RITALIN, PRELUDIN, 
PERCODAN, DEMEROL, DEXADRIN, AND VALIUM. THUS, JUST ONE BOTi'LE OF 100 
OF ANY OF THE ABOVE MEDICATIONS IS WORTH ROUGHLY 33,000 TO $4,000 OR MORE 
IN ILLICIT CHANNELS. THE QUICK MONEY THAT CAN BE REALIZED FROM THE TPEFT 
OF THESE :R0DUCTS IS READILY APPARENT, MAKING EVEN THE MOST TRUSTED EMPLOYEE 
SUSPECTIBLE TO CONTEMPLATING THEFT. 

HOW ARE DRUGS STOLEN? THE THEFT OF CONTROLLED SUBSTANCES CAN TAKE MANY 
rORMS. DANGEROUS DRUGS ARE DIVERTED FROM LEGITIMATE AREAS INTO ILLICIT 
CHANNELS THROUGH FORGED AND STOLEN PRESCRIPTION PADS. PHARMACISTS MIGHT 
"SHORT COUNT" A PRESCRIPTION BY DISPENSING 28 PILLS WHEN 30 UNITS WERE 
SUPPOSED TO BE PROVIDED TO THE PATIENT. BOTTLES AND CONTAINERS OF DRUGS 
DISAPPEAR FROM STOCK AND INVENTORY SINCE NOT ALL CONTROLLED SUBSTANCES 
ARE KEPT UNDER LOCK AND KEY. RECORDS AND COMPUTER INFORMATION MAY BE 
KANIPJLATED TO HIDE A THEFT AS PRODUCTS MOVE THROUGH THE DISTRIBUTION 
SYSTEM. DRUGS ARE ALSO LOST OR STOLFN IN TRANSIT AND AT THE TIME OF 
DELIVERY. DESPITE ALL THE SAFEGUARDS TH^T HAVE BEEN PUT IN PLACE, THE 
LOSS OF CONTROLLED DRUGS CONTINUES TO BE A PROBLEM TO ALL COMPANIES THAT 
HANDLE THESE POTENT MEDICATIONS. 

AS THE SUBCOMMITTEE KNOWS, DRL'C ABUSE HAS BECOME A FRIGHTENING NATIONAL 
EPIDEMIC WITH VIRTUALLY NO PREFERENCE TO AGE, SEX, RACE, RELIGION OR 
ECONOMIC BACKGROUND. IT IS ESTIMATED THAi AT LEAST 10 MILLION AMERICANS 
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REGUURLY USE PRESCRIPTION DRUGS ILLICITLY AND THAT FIVE TIMES THAT MANY 
PEOPLE HAVE USED PRESCRIPTION DRUGS ILLICITLY AT SOME POINT IN THIER LIVES- 
IT IS INDEED A SAD COMMENTARY, BUT MORE PEOPLE DIE FROM ABUSING PRESCRIPTION 
DRUGS THAN FROM USING ILLEGALLY PRODUCED HARD DRUGS. 

THE NATIONAL INSTITUTE OF DRUG ABUSE (NIDA) ESTIMATES THAT CRIME, LOST 
PRODUCTIVITY AND MEDICAL EXPENSES RESULTING FROM DRUG ABUSE, COSTS OF 
NATION $49.6 BILLION ANNUALLY. DURING THE DEBATE IN THE HOUSE OF 
REPRESENTATIVES ON THE 1986 OMNIBUS ANTI-DRUG ABUSE ACT, MAJORITY LEADER 
JIM W'RIGKT (D-TEXAS) STATED THAT DRUG TRAFFICKING, DRUG ABUSE, DRUG CRIMES, 
LAW ENFORCEMENT, AND THE WHOLE GAMUT OF RELATED PROBLEMS DRAIN $230 BILLION 
FROM THE ECONOMY OF THE UNITED STATES EVERY YEAR. IN THE AUTOMOBILE 
INDUSTRY, EXPERTS CALCULATE THAT DRUG ABUSE IN TERMS OF LOST PRODUCTIVITY, 
UNRELIABLE WORKMANSHIP, CRIME AND DISABILITY ADDS AN ADDITIONAL $350 TO 
THE COST OF EACH AUTOMOBILE THAT IS BUILT IN THE UNITED STATES. IN FACT 
IN THE STATE OF MICHIGAN WHERE THE USE OF THE POLYGRAPH HAS BEEN GREATLY 
CURTAILED, PER CAPITA CONSUMPTION OF A VARIETY OF SCHEDULE II PRESCRIPTION. 
DRUGS IS AMONG THE HIGHEST IN THE NATION. THESE STATISTICS CAN BE DIRECTLY 
TRACED TO PHYSICIANS AND PHARMACISTS WHO CATER TO PATIENTS THAT ABUSE 
DRUGS. DIVERSION AND THEFT ARE ALSO CONTRIBUTING FACTORS TO MICHIGAN'S 
HIGH RATE OF USAGE OF SCHEDULE II SUBSTANCES. 

WHAT IS THE IMPACT ON THE MEDICAL COMMU.HTY' BESIDE HIGHER MEDICAL BILLS 
TO TREAT PEOPLE THAT ^^AVE FALLEN VICTIM TO DRUG ABUSE, HEALTH CARE 
PROFESSIONS ARE MORE VULNERABLE TO CHEMICAL DEPENDENCY THAN ANY OTHER 
PROFESSIONAL GROUP, THE AMERICAN NURSES ASSOCIATION (ANA) ESTIMATES THAT 
AT LEAST 6 PERCENT OF THE NATION'S 1.7 MILLION REGISTERED NURSES ARE 
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STRUGGLING WITH CHEMICAL DEPENDENCIES. THE .AMERICAN PHARMACEUTICAL 
ASSOCIATION (APhA) OFFERS SPECIAL TREATMENT PROGRAMS FOR IMPAIRED 
PHARMACISTS. IT IS ESTIMATED THAT CLOSE TO 10 PERCENT OF THE 167,000 
PRACTICING PHARMACISTS IN THE UNITED STATES HAVE A DRUG ABUSE PROBLEM. 
THE AMERICAN MEDICAL ASSOCIATION (aMA) SHOWS SIMILAR STATISTICS THAT ONE 
IN TEN PHYSICIANS ARE ABUSING DRUGS. THE REASONS THAT THESE HEALTH CARE 
PROFESSIONALS HAVE A HIGHER ABUSE RATE THAT OTHER PROFESSIONAL GROUPS 
IS BECAUSE THEY HAVE EASY ACCESS TO NARCOTIC AND PSYCHOTROPHIC DRUGS IN 
THEIR WORK. 

IT IS VERY DIFFICULT FOR OUR INDUSTRY TO ADMIT THAT WE HAVE THESE PROBLEMS 
OF THEFT AND DRUG ABUSE, BUT OUR INDUSTRY IS NOT UNIQUE. INTERNAL THEFT 
IS AFFECTING ALL SECTORS OF THE ECONOMY FROM WALL STREET TO MAIN STREET,, 
WHILE DRUG ABUSE HAS BECOME A MAJOR PROBLEM IN THE WORKPLACE AND IN THE 
COMMUNITY. IT CAUSES HARDSHIP TO BOTH FAMILIES AND BUSINESSES. IN THE 
WORKPLACE, DRUG ABUSE RESULTS IN EXCESSIVE ABSENTEEISM, POOR JOB 
PERFORMANCE, MORE ACCIDENTS AND INJURIES. FURTHERMORE, THERE IS MOUNTING 
EVIDENCE LINKING DRUG ABUSE AND CRIME. A RECENT SURVEY OF INMATES IN 
STATE PRISONS ACROSS THE COUNTRY FOUND THAT ONE -THIRD OF THE PRISONERS 
WERE UNDER THE INFLUENCE OF DRUGS AT THE TIME OF THEIR OFFENSE. AND WE 
ALL KNOW TOO WELL HOW DRUG ABUSE DESTROYS A FAMILY. 

WE IN THE CHAIN DRUG INDUSTRY ARE DEEPLY CONCERNED ABOUT THE TERRIBLE 
HUMAN SUFFERING THAT RESULTS FROM THE ABUSE OF PRESCRIPTION DRUGS AND 
THE USE OF ILLEGAL SUBSTANCES. THROUGHOUT THE YEARS ^ NACDS AND OUR 
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CORPORATE MEMBERS HAVE WORKED DILIGENTLY WITH FEDERAL aND STATE GOVERNMENTAL 
LAW ENFORCMENT AGENCIES TOWARD ESTABLISHING ADEQUATE SAFEGUARDS FOR 
PRESCRIPTION DRUGS, ESPECIALLY CONTROLLED SUBSTANCES. THE CHAIN DRUG 
INDUSTRY HAS MADE SUBSTANTIAL INVESTMENTS TO STRENGTHEN THE SECURITY OF 
AREAS WHERE CONTROLLED SUBSTANCES ARE STORED. AND OUR CORPORATE MEMBERS 
MAKE EVERY EFFORT TO CARRY OUR A CAREFUL AND EXTENSIVE SCREENING PROGRAM 
TO IDENTIFY POTENTIAL SECURITY RISKS AMONG THOSE INDIVIDUALS WHO ARE 
APPLYING FOR POSITIONS THAT WOULD MEAN THEY WILL BE WORKING IN AND AROUND 
AREAS WHERE NARCOTlrS ARE KEPT. IN SOME INSTANCES, THE POLYGRAPH IS AN 
INTEGRAL PART OF THIS PRE-EMPLOYMENT PROCESS. OTHER NACDS CORPORATE MEMBERS 
MAY INFREQUENTLY UTILIZE THE POLYGRAPH BUT WILL RELY MORE ON WRITTEN 
INTEGRITY TESTS. IN AN OVERWHELMING NUMBER OF OUR COMPANIES, WE HAVE 
FOUND THAT OUR MFKURS FEEL STRONGLY THAT THE POLYGRAPH AND THE WRITTEN 
INTEGRITY TEST ARE ihDISPENSIBLE. THEY SUPPLEMENT TO A GREAT DEGREE OTHER 
SCREENING PROCEDURES SUCH AS EMPLOYMENT APPLICATIONS, PERSONAL REFERENCES, 
CRIMINAL BACKGROUND CHECKS, AND THE INTERVIEW PROCESS. IRONICALLY, CRIMINAL 
BACKGROUND CHECKS TO DETERMINE IF AN INDIVIDUAL HAS BEEN ARRESTED AND 
CONVICTED OF A DRUG CRIME ARE EXTREMELY USEFUL, BUT OFTEN THIS INFORMATION 
IS NOT AVAIUBLE TO OUR MEMBER COMPANIES. 

DEA SUPPORTS POLYGRAPH DSE 

BANNING THE USE OF THE POLYGRAPH EXAMINATIONS, IN OUR OPINION, WOULD DEPRTvE 
THE RETAIL DRUG STORE INDUSTRY, BOTH CHAIN AND INDEPENDENT, AS WELL AS 
WHOLESALERS AND MANUFACTURING COMPANIES, AN IMPORTANT WEAPON IN OUR BATTLE 
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AGAINST THE THEFT AND ABUSE OF LEGITIMATE DRUGS. BANNING THE POLYGRAPH 
IN THE PHARMACEUTICAL INDUSTRY WOULD ALSO GREATLY UNDERMINE THE FEDERAL 
GOVERNMENT'S ONGOING CAMPAIGN AGAINST ILLICIT DRUG TRAFFICKING AND DRUG 
ABUSE. 

IN FACT, THE FEDERAL GOVERNMENT AGREES. THE DRUG ENFORCEMENT ADMINISTRATION 
(DEA) STRONGLY SUPPORTS THE CONTINUED USE OF POL^CRAPH TESTING BY FIRMS 
ITiAT HANDLE CONTROLLED SUBSTANCES. A RECENT LETTER FROM THE DEA TO NACDS 
RZFLECTIWC THIS POSITION IS ATTACHED TO OUR TESTIMONY. AS AN INDUSTRY 
THAT IS LICENSED AND REGISTERED BY THE DEA, IT MUST BE NOTED THAT OUR 
MEMBERS ARE HELD ACCOUNTABLE FOR EACH AND EVERY UNIT DOSE OF DANGEROUS 
DRUGS THAT IS EITHER LOST OR STOLEN FROM OUR MEMBERS' STORES AND 
DISTRIBUTION CENTERS. IF LOSSES EXCEED ACCEPTABLE LEVELS, DEA HAS THE 
AUTHORITY TO REVOKE LICENSES AND WE ARE OUT OF BUSINESS. THIS MEANS WE 
ARE PROHIBITED FROM CARRYING AND DISPENSING THESE POWERFUL MEDICATIONS 
TO TREAT ILLNESSES AND DISEASE, WHICH IS ONE OF THE MOST IMPORTANT FUNCTIONS 
OF THE PHARMACY. NACDS DOES NOT BELIEVE THAT THE CONGRESS WOULD WANT 
THIS UNINTENDED CONSEQUENCE IF THE PENDING LEGISLATION WERE ENACTED INTO 
LAW WITHOUT A PHARMACEUTICAL EXEMPTION. 

OTHER MAJOR ORGANIZATIONS ARE ALSO VOICING THEIR CONCERNS OVER THE IMPACT 
OF FEDERAL LEGISLATION TO OUTLAW POLYGRAPH TESTING. THE NATIONAL FEDERATION 
OF PARENTS TOR DRUG-FREE YOUTH (NFP) IS ON RECORD IN SUPPORT OF THE NEED 
TO PROVIDE AN EXEMPTION FOR OUR INDUSTRY. 
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ACCORDING TO THE NATIONAL INSTITUTE ON DRUG ABUSE (NIDA), AS MANY AS SIX 
MILLION WORKERS IN THE UNITED STATES REGULARLY ABUSE DRUGS ON THE JOB. 
EXPERTS HAVE FURTHER ESTABUSHED 19 TO 36 YEARS OF AGE AS THE MEDIAN AGE 
RANGE OF EMPLOYEES UNDER THE INFLUENCE OF DRUGS. THESE ARE FRIGHTENING 
STATISTICS, ESPECIALLY FOR OUU INDUSTRY WHICH IS RETAIL AND HIRES MOSTLY 
YOUNG PEOPLE. 

ASIDE FROr MAINTAINING A COMPREHENSIVE SCREENING AND INVESTIGATIVE PROGRAM 
TO KEEP DRUG LOSSES AT AN ABSOLUTE MINIMUM, WHAT OTHER STEPS ARE OUR MEMBERS 
TAKING TO ENSURE THE HEALTH AND SAFETY OF ITS WORKFORCE? CORPORATE DRUG 
CHAINS H/VE INITIATED STEPS TO INSURE THAT ONLY THOSE EMPLOYEES WHO ARE 
THE MOST TRUSTWORTHY ARE GIVEN JOBS THAT COULD IMPACT UPON THE WELFARE 
OF THE AMERICAN PUBLIC. OUR MEMBERS HAVE ALSO INSTITUTED EMPLOYEE 
ASSISTANCE PROGRAMS (EAP) TO HELP WORKERS WHO ARE ABUSING DRUGS AND ALCOHOL. 
DRUG CHAIN MANAGEMENT ENCOURAGES WORKERS TO ADVISE THEM ON A CONFIDENTIAL 
BASIS IF THEY SUSPECT THAT ONE OF THEIR FELLOW EMPLOYEES IS USING DRUGS 
ILLICITLY SO THAT HELP CAN BE OFFERED AS QUICKLY AS POSSIBLE. OUR MEMBERS, 
LIKE OTHER BUSINESSES INVOLVED IN HEALTH CARE, ARE REACHING OUT TO HELP 
IMPAIRED PERSONNEL. BUT BY THE SAME TOKEN, OUR INDUSTRY UNANIMOUSLY 
BELIEVES THESE ACTIVITIES ARE ONLY A PARTIAL SOLUTION TO THE PROBLEM AT 
HAND UNLESS THE AVAILABILITY oF THE POLYGRAPH CAN CONTINUE IN THE 
PHARMACEUTICAL AREA. 

DRUG gXEMPTION WOULD COHPLIHEHT LAWS PASSED BY 98th AITD 99rh COWGEgSS 

PROVISIMG AN EXEMPTION FOR THE PHARMACEUTICAL INDUSTRY CLEARLY COMPLIMENTS 
OTHER LEGISLATION THAT THE CONGRESS lUS ENACTED INTO LAW TO MINIMIZE THE 
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TKEFT AND DIVERSION Or DANGEROUS DRuGS. DURINO THE 98th CONGRESS, THE 
CONTROLLED SUBSTANCE REGISTRANT PROTECTION ACT OF 1984 (P. L. 98-305) 
WAS APPROVED. THIS LANDMARK PIECE OF LECISLATIOK MADE, FOR THE FIRST 
TIME, CERTAIN TYPES OF ARMED ROBBERIES AND BURGLARIES OF RETAIL PHARMACIES, 
WAREHOUSES AND FROM OTHER REGISTRANTS TO OBTAIN CONTROLLED SUBSTANCES 
A FEDERAL CRIME. IN ESSENCE. CONGRESS FOUND IT NECESSARY TO PASS A LAW 
TO PROTECT DRUG STORES FROM THE GROWING NUMBER OF VIOLENT CRIMES INVOLVING 
THE THEFT OF DRUGS BY FORCE. THAT SAME YEAR, FEDERAL LAWMAKERS ALSO 
APPROVED THE DIVERSION CONTROL AMENDMENTS AS PART OF THE COMPREHENSIVE 
CRIME CONTROL ACT OF 1984 (P. L 98-473). THE PURPOSE OF THIS STATUTE 
IS TO PROVIDE FOR MORE EXTENSIVE ACCOUNTABILITY AND RECORDKEEPING AMONG 
PRACTITIONERS THAT ".lESCRIBE, ADMINISTER AND DISPENSE CONTROLLED SUBSTANCES 
IN THE LAWFUL COURSE OF THEIR PROFESSIONAL PRACTICE. IN BRIEF, THE CONGRESS 
FAVORED STRONGER CONTROL OVER PHYSICIANS SIMILAR TO THOSE ALREADY IN PLACE 
FOR DRUG STORES AND WAREHOUSES SO THAT POTENT SUBSTANCES COULD BE TRACED 
AT THE PRACTITIOKSR LEVEL. 

THE MOST SIGNIFICANT DPUG LEGISLATION IN THIS AREA TO BE ENACTED INTO 
LAW BY THE 99th CONGRESS WAS THE ANTI-DRUG ABUSE ACT OF 1986. AMONG OTHER 
THINGS. THIS LANDMARK LAW NEARLY DOUBLES THE AMOUNT OF FEDERAL FUNDING 
FOR THE WAR ON NARCOTICS TO A RECORD AMOUNT OF $3 BILLION. AS PART OF 
THIS INCREASED ALLOCATION OF FUNDS IN THE DRUG ABUSE AREA, THE BUDGET 
OF THE DRUG ENFORCMENT ADMINISTRATION (DEA) HA? ALSO BEEN MEASUREABLY 
INCREASED FROM $490 MILMON TO $522 MILLION. NACDS BELIEVES THAT THESE 
FUNDING INCREASES ARE ABSOLUTELY NECESSARY, AND WE UTLL HELP TO COMPLIMENT 
OUR EFFORTS TO CURTAIL THE THEFT AND DIVERJ^QN OF LEGITIMATE DRUGS. 
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TO THIS END, WE BELIEVE THAT AN AMENDMENT TO H. R. 1212 EXEMPTING THE 
PHARMACEUTICAL INDUSTRY WOULD BE CONSISTENT WITH THE ON-COINC LECISUTIVE 
APPROACH THAT THE CONGRESS HAS BEEN TAKING ON DRUG ISSUES. SUCH AN 
EXCLUSION WAS ADOPTED WITHOUT DISSENT BY THE HOUSE OF REPRESENTATIVES 
IN 1986 DURING CONSIDERATION OF A SIMILAR BILL TO RESTRICT POLYGRAPH 
TESTING. 

ECKART-ARMKY PHARMACKDTICAL EIEHPTIOW 

IN REVIEW, THE PHARMACFUTICAL AMENDMENT OFFERED LAST SESSION BY REP. 
DENNIS ECKART (D-OHIO) AND REP. RICHARD ARMEY {R-T£XAS) REFLECTS A MOST 
SENSIBLE AND PRUDENT ACCOMMODATION FOR THE CONTINUING AVAILABILTIY OF 
THE POLYGRAPH FOR THE DRUG INDUSTRY. THE AMENDMENT ALLOWS FOR, BUT DOES 
NOT MANDATE. POLYGRAPH TESTING. IT WOULD PERMIT RETAIL DRUG STORES TO 
CAREFULLY PRE-SCREEN APPLICANTS IN ORDER TO ASCERTAIN IF THESE INDIVIDUALS 
HAVE A DRUG ABUSE PROBLEM AND FOR INVESTIGATIVE PURPOSES CONCERNING 
SHORTAGES OF DRUGS IN THE HOUSE PROVISION AS ADOPTED, CERTAIN SAFEGUARDS 
AND PARAMETERS WERE ESTABLISHED, THE AMENDMENT WOULD NOT PRE-EMPT EXISTING 
STATE LAWS THAT EXPLICITLY OR IMPLICITLY LIMIT OR PROHIBIT THE USE OF 
LIE DETECTOR TESTS AND NEGOTIATED COLLECTIVE BARGAINING AGREEMENTS. 

FINALLY, AND VERY IMPORTANT, IS THAT THE ECKART-ARMEY AMENDMENT CLEARLY 
STATES THAT THE RESULTS OF THE POLYGRAPH CANNOT BE USED AS THE SOLE BASIS 
FOR A BUSINESS TO DECIDE WHETHER TO FIRE AN EMPLOYEE OR NOT HIRE AN 
APPLICANT, NACDS BELIEVES THAT THE RESULTS OF POLYGRAPH TESTS SHOULD 
NEVER BE THE SOLE DETERMINING FACTOR IN .SCREENING APPLICANTS OR IN TERMS 
OF AN INVESTIGATION. 
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MR. CKAIRMAN, NACDS WISHES TO ENDORSE THE HOUSE APPROVED PHARMACEUTICAL 
EXEMPTION AS WAS CONTAINED IN H R 152^ AND URGE THAI iT BE INCORPORATED 
INTO THE NEW BTLL (H R. 1212). IN APPROVING THIS CRITICALLY IMPORTANT 
AMENDMENT, THE HOI' OF REPRESENTATIVES STIPULATED THAT THE POLYGRAPH 
COULD ONLY BE GIVEN TO PROSPECTIVE EMPLOYEES AND CURRENT EMPLOYEES HAVING 
"DIRECT ACCESS" TO THE MANUFACTURE, STORAGE, DISTRIBUTION OR SALE OF 
CONTROLLED SUBSTANCES. W}1ILE THE TERM OR PHRASE "DIRECT ACCESS" WOULD 
BE INVALUABLE IN PREVENTING OR INVESTIGATING MOST DRUG THEFTS, WE BELIEVE 
THAT THE TERM "DiRECr* NEEDS TO BE CHANGED TO "REASONABLE" ACCESS. WITH 
THIS MINOR BUT IMPORTANT REVISION, THE AMI.NDMENT WOULD ALLOW FOR NECESSARY 
SAFEGUARDS TO COMBAT SITUATIONS OF CONSPIRACY OR COLLABORATION WITHIN 
A STORE OR DISTRIBUTION CENTER INVOLVir^G THE THEFT OF DRUGS, 

FOR EXAMPLE, WITH THE ADVENT OF COMPUTERS BEING UTILIZED EXTENSIVELY AT 
CORPORATE HEADQUARTERS AND IN WAREHOUSING FACILITIES COUPLED WITH THE 
USE OF COMPUTER TERMINALS IN PHARMACY DEPARTMENTS AT THE STORE ^ ^VEi , 
NACDS IS VERY WORRIED ABOUT THE MANIPULATION OF RECORDS BY INDIVIDUALS 
FAR REMOVED FRCM AREAS WHERE CONTROLLED SIJB6TANCES ARE KEPT WHEREBY MORE 
SOPHISTICATED FORMS OF DRUG THEFTS COULD GO UNDETECTED. MANY OF OUR 
CORPORATE MEMBERS THAT HAVE COMPUTER SYSTEMS IN PI.Al F HAVE ADVISED NACDS 
OF THEIR CONCERN REGARDING THE FALSIFICATION OF RECORDS AND INFORMATION 
THAT MELP TRACK AND ACCOUNT FOR THF MOVEMENT Oh DANGEROUS DRUGS WITHIN 
THE COMPANY. 

THUS, WE FIRMLY BELIEVE THAT IN ORDER TO PROMDE FOR ADEQUATE PROTECTION 
TO DEAL WITH POTENTIAL PROBLEMS OF CONSPIRACY INVOLVING RECORDKEEPING 
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AND THE ALTERATIOM OF INFORMATION TO HIDE A DRUG THEFT,^ THE AMENDMENT 
SHOULD COVER THESE SITUATIONS. WE URGE THE SUBCOMMITTEE TO CAREFULLY 
CONSIDER AN AMENDMENT FOR A PHARMACEUTICAL EXEMPTION AND TO CHANGE THE 
WORK "DIRECT" TO "REASONABLE" REGARDING ACCESS TO CONTROLLED SUBSTANCES. 

POLYGRAPH TESTS ARE USED EXTENSIVELY BUT PRUDENTI/ THROUGHOUT THE OHAIN 
DRUG INDUSTtn. NaCDS SURVEYED OUR MEMBERS AND FOUND THAT 80 PERCENl' OF 
THE RESPONDING COMPANIES USE THIS INVESTIGATIVE DEVICE. FURTHER, Wb LEARNED 
FROM OUR SURVEY THAT OF THOSE COMPANIES UTILIZING THE POLYGRAPH MORE THAN 
90 PERCENT CONSIDER THE TEST TO BE ESSENTIAI A • THAT A MAJORITY EXPERIENCED 
A DECLINE IN INTERNAL THEFTS AFTER BEGINNING A SECURITY PROGRAM THAT 
INCLUDED THE USE OF THE POLYGRAPH. FINALLY. IT SHOULD BE NOTED T»IAT A 
SUBSTANTIAL NUMBER OF OUR CORPORATE MEMBERS WILL ONLY USE THE POLYGRAPH 
AS A LAST RESORT IF ALL OTHER PROCEDURES FAIL TO UNCOVER THE INDIVIDUAL 
OR INDIVIDUALS RESPONSIBLE FOR A THtFT. 

TO THIS END, IN EXPRESSING OUR SUPPORT AND ENDORSEMENT FOR THE 
PHARMAC:tUTICAL AMENDMENT, NaCDS BELIEVES VERY SINCERELY TJIAT THE 
AVAlUBILiTY RATHER rv^ti THE ACTUAL USE OF THE POLYGRAPH CAN SERVE AS 
A VERY STRONG DETERENT TO DRUG THEFTS. 

ARE THERE STATISTICS AVAILABLE T»1AT DEMONSTRATE CLEARLY THAT THE USE OF 
POLYGRAPH TESTING HAS RESULTED IN REDUCED CRIME RATES' OBVIOUSLY, A CLEAR 
DEMONSTRATION OF THIS TYPE IS IMPOSSIBLE. ONE WOULD BE WARD PRESSED TO 
PROVE WHY A CRIME HAS NOT BEEN COMMITTED. HOW^.VER, FROM VERY SKETCHY 
DATA ONE MAY ARGUE THAT THERE IS A CORRELATION ut^yEEN CRIME RATES AND 
POLYGRAPH TESTING, NATURALLY, THOSE WHO OPPOSE THE USE OF LIE DETECTORS 
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WILL CONTEND THAT SUCH CORRELATIONS ARE INVALID. NEVERTHELESS, CONSIDEK 
THESE DATA: ONE CORPORATE DRUG CHAIN BY USING THE POLYGRAPH ALONG WITH 
OTHER SECURITY PROCEDURES, REFERENCE CHECKS, AND INTEGRITY TESTING REDUCED 
LOSSES OF PROFIT FROM 4 PI RCENT TO 1.5 PERCENT IN LESS THAN THREE YEARS. 
ANOTHER CORPORATE DRUG CHAIN SUSPENDED POLYGRAPH TESTING IN ITS BALTIMORE 
FACILITIES. INTERNAI THEFT BEGAN TO INCREASE UNTIL THE POLYGRAPH POLICY 
WAS REINSTATED. 



NACDS, THEREFORE, UR'^^ES THE S.jOuMMITTEE TO ADOPT A PHARMACEUTICAL AMENDMENT 
REFLECTIVE OF THE ECKART-ARMEY LANGUAGE AS APPROVED BY THE HOUSE OF 
REPRESENTATIVES DURING 1986 WITH THE SLIGHT MODIFICATIONS THAT WE HAVE 
OUTLINED. IF SUCH A PROVISION IS INCORPORATED INTO H. R. 1212 WE WILL 
BE ABLE TO BETTER GUARANTEE THE SAFET^, INTEGRITY AND SECURITY OF THE 
MANY PRESCRIPTION DRUG PRODUCTS AND CONTROLLED SUBSTANCES THAT OUR CORPORATE 
MEMBERS MAKE, TRANSPORT, STOCK AND DISPENSE TO PATIENTS. FINALLY, WE 
ASK FOR CLARIFICATION THAT THE LEGISUTION IS NOT INTENDED TO BAN OR 
RESTRICT THE USE OF WRITTEN INTEGRITY TESTS. THESE WRITTEN TESTING 
PROCEDURES ARE VERY IMPORTANT TO THE CHAIN DRUG INDUSTRY'S OVERALL SECURITY 
PROGRAM. 

THANK YOU FOR THE OPPORTUNITY TO PROVIDE THIS TESTIMONY FOR THE RECORD. 
NACDS TRUSTS THAT OUR STATEMENT WILL BE GIVEN FULL AND CAREFUL 
CONSIDERATION. 



CONCLUSION 
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Att; Matthew G. Martinez, Chairman 

April 30. 1987 

Hearing Rn. 2261, Rayburn 

U.S. House of Representatives 
Committee on Education & Labor 
Subcommittee on Employment Opportunities 
2181 Rayburn Office Building 
Washington, D.C. 20515 

State ment of th e National Association of Showrooa Merchandisers 
(NACSM) in Opposition to H.R. 1212, c^nd in Support of H.R. 1536 

The National AssocTi»-ion of Catalog Showroom Merchandisers 
("NACSM"), IS a trade association representing approximately 
2,000 discount retail stores with billions of dollars in annual 
sales, and respectfully requests that this statement be included 
in the public record. 

NACSM supports H.R. 153G a ( M tc regulatr he use of 
poiyugraph evannations for enploy-ri. t purposes, and ooposes H.R . 
i2_lj, which would impose an outright ban on such tests for all 
1 ndust r y . 

Catalog showroorps, as discount retailers, ?ell billions of 
dollars of high priced jewelry which is highly susceptible to 
theft. 

A just released study by Arthur Young & Co. shows that forty 
two percent (42%) of product loss is from employee theft. A 
major factor m the success of the catalog showroom industry in 
generally keeping inventorv shrinkage to less than one percent 
(1^) of sales has been the controlled use of polygraph 
examinations . 

We stronglv support j bill in regulate and control the use 
of polygraph exami nj 1 1 on s . H,,wev r. the outright prohibition of 
the use of polv-raph w.;ulil h.ivt- .crious adverse consequences for 
our entire soc ici \ . 
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U.S. House of Representatives 
April 30, 1987 

There are a wide array o*^ mdjstries that utilize polygraph. 
The jcwClry industry h.is k I .i^};(> r i |)otcntia1 losses at stake, 
wh icli IS why v i i t ii i I I y t vt i v I i nii i ssoc i .i I i f^n r cp r cscn L i ng Lhe 
J ewe Iry industry opposes II. R. IJIJ. In addition to the hundreds 
of millions of dollars of potential jewelry thefts at stake, 
there are other serious issues of public safety and crine 
control. For exarsple, the airlines and trucking industries are 
presently having serious problems with t h3 unlawful 
transportation of illicit drugs. The pharmaceutical industry has 
similar problems with the theft of such drugs. The security and 
nursing and day care industries have other obvious safety 
problems. Staggering potential losses also exist for the 
securities and banking industries. 

Nursing and child day care groups, pharmaceutical 
companies, truckers, bankers, the securjLies ind-jstr>, retailers 
and jewelers have thus joined with catalog showrooms m raising 
the alarm of the potential consequences of H.R. 1212. We join 
with the security and polygraph industries as end users to 
express this grave concern. 

Customer theft of jewelry, drugs, etc. is one issue. 
However, wi^th most losses, attributable to '*in house" actions and 
with large losses going far beyond outside inventory, a crucial 
element in keepint total losses in balance is the existence of 
the possibility of ihc use ol enplo^menL polygraph testing, and 
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U.S. House of Representatives 
April 30. :987 

we would stress that the c^otent zal i cy of such testing in and of 
Itself servos a very valuable function. Conversely, the 
elisiination of the possibility of such testing, by itself,; will 
have a negative iDpact on our society. 

Furthermore, company investigations are essential to their 
continued operation m our economy, and polygraph is an extremely 
useful tool, which the Congress itself recognized when it 
encouraged its use for security purposes by the U.S. Defense 
Departnent in 1985. 

N'ot only are ail others connected with an enterprise well 
served by an efficient. honesL operation that can continue to 
provide jobs and serve custoners' needs. but even a potential 
thief n:av be well served xf discouraged from taking a regrettable 
step . 

It IS access to oolvgraph. not the unreasonable use of 
polygraph that we support. as is the case of scores of 
responsible businesses who have joined to support a sound 
regulatory bill such as H.R. 1536, which will protect the rights 
of the er.plovco. as well .ks preserve polygraph use for 
responsible business purposes. 

There is nothing wrong with curbing abuse on the use of 
Folvc;rnph To rhc cMoni ( h , i i roquires responsible users, 

we support that ourpose. 
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U.S. House of Representatives 
April 30. 1987 



It should be noted that many states have permitted the use 
of polygraph exaninations as evidence in court cases, not only in 
the famous crir.inal cases but in civil r:;atters as well. 

H.R. 1 536 pro\ides for the states' right to regulate 
polygraph unless thev tail lu rreet federal mininun mandated 
standards. Under this proposal no empioytnent decision could be 
based on the refusal to take a polygraph examination* nor solely 
on the results of a polygrapn examination. 

Minimum qualifications and training standards would be 
established under H.R. 1536. 

Employees would be given full notice of their rights, 
including receipt of a copv of the report, and waiver of rights 
would not be permitted under H.R. 1536. 

We believe that an> outright ban on the use of polygraph 
would have a major impact throughout our econorny and our society 
which has not been fully considereH, with great adverse effect on 
a variety of victims, far beyond the billions of dollars which 
could be directly lost annually by the business sector. 
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U.S. House of Representatives 
April 30, 1987 

We respectfully request thrt the Committee and the Congress 
reject H.R. 1212, and adopt H.R. 1536 as the best alternative for 
the country . , 
Respectfully submitted. 




Richard B. Kelly, 
General Counsel N'ACSM 
RBK/tv 
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nng the Vending j Foodi ervice manoqemert industry ifsT^'^'f^'^i u^t^^TJXlT^^^:^ 
April 23. 1987 



Dear Congressman Williams- 

N A M A IS the national trade association of the merchandise vending 
machine industry and has as members over 2400 companies most of whom 
place and operate vending machines 

Because retailing by means of vending machines is essentially a 
cash business with a variety of employees having access to that cash 
during the cash flow from the vending machine, to the headquarters of the 
company, and finally to the bank, the opportunity for theft is ever present 

Although sophisticated product inventory and accounting controls 
provde adequate safeguards under normal conditions, there are inevitably 
times {specifjc incidents) when cash or product is short. Since, under 
most circumstances, a loss could be the result of wrongdoing by more than 
one employee with access to cash or product, many of our members have 
employed po^ graph testifig as a useful tool to separate the innocent from 
the guilty 

Under your bill, H.R. 1212 now being considered by the 
subcommittee on Employment Opportunity of the House Committer cn 
Education and Labor such use of the polygraph would be prohibited Such 
prohibition will negatively impact many of our members who use the 
polygraph in situations described aoove. Their experience shows no 
adverse effect on the industry's excellent employer-employee relations by 
such polygraph use Employees welcome its use to remove the cloud of 



1987 NATIONAL CONVENTION • PHILADELPHIA • OCTOBER 29-NOVEMBER I 



The Honorable Pat Williams 
Member of Congress 
2457 Rayburn House Office Building 
Washington, DC 20515 



Apr 29 iQs? 



Re HR 1212 



223 



suspicion and accusation of guilt. 

V/e urge you to consider this view when crafting the final version of 
a bill regulating employer use of the polygraph It would be appreciated if 
this Jetter may be made a part of the hearing record on this !egis'ation 

Sincerely, 



Richard W. Funk 
Counsel 

cc: Members of the Committoe 
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OF 

NATIONAL GROCERS ASSOCIATION 
ON H.R. 1212 
EMPLOYEE POLYGRAPH PROTECTION ACT 
SUBMITTED BY 
THOMAS K. ZAUCHA 
PRESIDENT AND CHIEF EXECUTIVE OFFICER 
TO THE 

HOUSE EDUCATION AND LABOR 
EMPLOYMENT G?P0RTUNITIES SUBCOMMITTEE 
UNITED STATES HOUSE OF REPRESENTATIVES 
APRIL 30, 1987 
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Introduction 

The National Grocers Association (N.G.A.) takes this opportunity to submit the 
views and position of its retail grocers and food wholesaler members on H.R. 
1212, the Employee Polygraph Protection Act. The National Grocers Association 
is the national trade association representing over 2,000 members of the small 
business sector of the food distribution industry. Retail and wholesale 
grocers hold full membership in N.G.A. ; state/local associations and 
manufacturer/suppliers hold associate membership in N.G.A. 

Retail grocery and food wholesaling businesses are characterized by a high 
dollar volume of inventory, and a high number of annual inventory turns. In 
1986 food retailing had annual sales of over $305 billion in consumer products 
and an average industry net profit margin of approximately 1.7 perc nt. 

In low profit, labor intensive industries, such as food retailing and 
wholesaling, the employee serves as a key component in assuring successful 
business operations. The employee must provide service of high productivity, 
efficiency and honesty. The consumer relies upon our employees to sat 
their needs and to protect the integrity and safety of the products which they 
purchase. N.G.A. members have historically enjoyed the very highest levels of 
respect and mutual cooperation with their workforces. The results have been 
successful economic operations produced by satisfied customers. Indeed, a 
recent Gallup Poll showed that supermarkets earned the highest ratings of 
customer satisfaction when compared to other services industries. 
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However, it is a fact of life that there are unfortunate incidents, involving 
internal theft, drug abuse, and other criminal acts, when an individual can do 
substantial harm to a company. It is just such incidents which have led 
retail grocers and food wholesalers to use the polygraph as part of an overall 
effort to promote employee honesty and protect the assets of their compaf\y. 



As the debate on the proper use of polygraph tests in the private sector 
continues in the United States House of Representatives, food retailers and 
vfholesalers oppose H.R. 1212 's complete ban on private sector employers* right 
to use polygraph tests, and encourage Representatives to seek an appropriate 
balance between the rights of individuals and those of private sector 
employers. Perhaps this was best said by one of N.G.A.'s Nebraska retailers: 



"At a time when so many businesses are hard pressed to make a profit it 
becomes more important to have honest employees. 

We are in the retail grocery business and profits are very slim. We roust 
guard against shoplifting as well as internal theft. One of the ways of 
guarding against internal theft is by giving prospective employees a 
polygraph test before hiring and at future periods through their 
employment. It is estimated that 50t of retailers' shrinkage comes from 
internal theft. 

The polygraph test results in hiring better quality employees and also 
makes for better morale because employees are working with honest people 
and if losses do occur the honest employee is exonerated. 

We realize polygraph tests are not perfect, but are one of the best tools 
available. We only wish to know the employees are honest, do not have a 
drug problem, or drinking problem. 

We use only licensed polygraphers and the rights of the individual are 
protected. Ue must not overlook the rights of honest individuals to work 
with honest and decent people. I urge you (Congress) to please not take 
awi^y this tool of management to screen out the dishonest employees.** 
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Present Syst en 

At the governmental level, polygraph and lie detector devices have 
received significant amounts of utilization. Both the state and federal 
governments have increased their reliance upon such devices in order to 
sceen out undesirable employees, as well as to investigate employee mis, 
mal, or nonfeasance. Countless governmental agencies at every level have 
expressed the explicit or implicit Ju(<gement that polygraph devices are 
an integral and valuable part of the overall security process, and that 
the results which they produce constitute a sound foundation for 
personnel and operational decisions on an ongoing basis. 

At the private level, utilization of polygraph and lie detection devices 
assumes a similarly important role. The independent grocery industry 
constitutes an ideal model of the entire small business community. Its 
needs and concerns as well as its experiences are typical of a far larger 
constituency. 

Grocery Distribution Indust>7 

Food retailers and wholesalers efr;loy millions of full-time and part-time 
employees to assure the efficient and saf^ distribution of food, drug, 
and otfter grocery related products to consumers. The industry handles a 
high dollar volume of consumer products, substantial amount* of cash and 
checks, and has a net profit margin of approximately 1 percent. Food 
retailers and wholesalers have a necessary business incentive to assure 
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the integrity and honesty of their work force. It is important to 
protect against internal theft of consumer products, drug theft, 
embezzlement, and other misappropriation of funds. 

According to the Sparagowski report on "shrinkage* 6SX of thefts from 
retail establishments are attributable to employee theft. Placed in the 
context of the fact that the retail industf7 alone suffers $10 billion in 
losses from employee theft every year the magnitude of the problem 
becomes compelling. 

In an industry with an annual profit margin of approximately 1 to 2 
percent, it Is impossible for food retailers to absorb such losses and it 
unnecessarily adds to the cost of food. Estimates are that internal 
theft can increase consurier prices as much as fifteen percent, 

TJ;c Oruy Enforcement AAllnistration reports that there are approximately 
10,000 thefts of drugs and controlled substances each year, fifteen 
percent of these drug related thefts are reported to come from employee 
theft, rood retailers frequently have pharmacies In their stores, and 
wholesalers frequently handle drug products as distributors. 

Recent incidents of product tampering hav(* Increased public and inustry 
concern for assuring consumer safety in thf» consunptlon of food and drug 
products, Th« need to maintain the Integrity and safety of America's 
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food system Is significant national priority* Every legitimate method of 
deterrence and protection. Including polygraph testing, roust be utilized 
In preventing Injury to consumers and businesses by criminal product 
tampering. 

The polygraph test 1*^ a tool which food retailers and wholesalers may use 
In attempting to detect and detennino individuals who are most likely to 
have engaged In criminal activity. It also affords an opportunity to 
absolve those who are Innocent. Food retailers and wholesalers who use 
polygraphs do so In pre-employment screening to place employee candidates 
In jobs where they are most likely to le successful and minimize ar\y 
temptation for criminal activity* 

Perhaps the sentiments of Individual fnod retailers and wholesalers best 
sunnarl2e the Impact of H.R. 1212' s complete ban on the use of polygraph 
tests. A Utah retail grocer states: 

**! believe as an employer I have the right to hire honest people. 
Honest employees allow me to keep retail food costs down. 

I believe other employees have a right to work in an honest 
environment, free from the suspicion of the wrongdoings of others. 

I feel I have a responsibility to keep drug problems out of tny 
business. Ar\yone using controlled drugs poses a high risk to the 
safe^ and welfare of others as well as the business." 

A Kansas food wholesaler writes on behalf of his compar\y and the 760 
retail supermarkets that he serves: 
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The prohibition of the use of polygraph tests in screening potential 
and existing employees would deprive both retailers and wholesalers of 
an Important and useful tool in investigating internal theft. The 
elimination of the use of lie detectors would encourage crime and 
raise food prices. The existing law Is adequate to protect the 
employees from discriminatory or arbitrary acts of employers." 



A retailer from Virginia operating six supermarkets and ten convenience 
stores has used the polygraph test since 1972 and states: 



"This tool has proved to be invaluable in uncovering embezzlements, 
narcotic dealers as possible employees, etc. 

I realize pressure is being placed cn polygraph examinations but I 
feel the "Employee Polygraph Protection Act " is an 'overbroad 
prohibition' . " 



A Nebraska wholesaler expresses his concern and that of his 325 
independent retailers regardihq H,R. 1212: 



This is a most important means for us since polygraph tests are a 
useful tool for investigating internal theft which can be a major 
problem for retailers and wholesalers. 

Clear minimum standards to protect both emplo^'ers and employees are 
appropriate, but H.R. 1212 Is an overbroad prohibition which 
interferes with the relationship between business managers and 
employees. As an alternative allow private employers to use polygraph 
tests but set appropriate standards for such tests arl minimum 
qualifications for examiners." 



The Retail Grocers Association of Florida stresses: 



A valued tool of our industry in the hiring process is a polygraph 
{lie detector) test. While we don't regard it as the sole answer to 
all potential employee security problems, it does have its place in 
the process by which we can assure we are hiring the best possible 
person for the job. 
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We believe that all reasonable methods should be allowed to helD 
fnsure the most trustworthy are employed In Florida's superroarkets and 
roZ'l-:^l ?^S^^.MrLt"^^d?^ '''''''''' Pre-e^plo^e^Tsc^^r^nt^S 

Deficiencies of H.R. 1212 

A. Double Standard 

As written, H.R. 1212 permits the continued utilization, with 
virtually no substantial regulations, of polygraph testing in a 
variety of employment settings by governmental agencies at the 
federal, state, and local levels. At the very same time it imposes 
a virtual ban upon utilization of the same devices in similar 
settings and contexts by private employers. N.G.A. believes that 
such a blatant double standard is unwarranted and inconsistent 
public policy. Food retailers and wholesalers handling such 
Important consumer products as food, drugs and related grocery 
products find it impossible to understand the rationale that would 
outlaw their abili ^ to use polygraph tests, while approving its 
use by state and ',ocal governments. It is just as important to 
public health and safety to operate an honest and efficient foo^ 
distribution system as it is to run honest and efficient 
governinental agencies. Polygraph tests are needed because the 
realities of business in th's country dictate that theft, fraud and 
abuse be controlled. This need is just as impcrwnt in the private 
sector as it is in the public sector. 
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Permitting polygraph tests to be used in the hiring and 
investigation of employees in state and local govemjnents 
recognizes that the use of polygraph tests should not be 
prohibi d. Polygraph testing in employment settings, be it 
pre-hiring interviews or internal investigations, can be an 
effective device when used properly.. H.R. 1212 establishes a 
double standard - strongly supporting legislation to allow the 
governnent to conduct polygraph tests of prospective employees, 
while saying to private businesses that the results ofsuch testing 
are inaccurate and unfair and therefore cannot be used. The use of 
polygraph testing has a proper place in both government and private 
business when used within appropriate guidelines. 

B. Federal Preemption 

H.R. 1212 would preempt the legislative judgement of some 31 
states, by prohibiting utilization of polygraph testing in ways and 
methods now accepted by these states. Of course, this degree of 
preemption is even greater in those states which have freely chosen 
not to regulate lie detector devices at all. To the extent that 
federal legislative ir.volvement is deemed necessary, it would seem 
obviously more prudent and reflective of the balance of our federal 
system, for the national government to create and enforce common, 
minimim standards while permitting the states to construct more 
carefully calibrated and locally appropriate refinements on their 
own. 
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C. Daployer and Customer Security 

Passage of H.R. 1212 would seriously damage the Interests of 
private citizens throughout the country. The ability of employers 
to operate their businesses in an economically profitable, 
managerial sound jnethcd would be seriously eroded by elimination of 
nany of these tests. Certainly in areas such as Independent retail 
and wholesale grocery operations which typify small business at its 
best, the economic margin of profit and loss— indeed, even of 
survival— may be a very small one. Fair and effective use of the 
polygraph can significantly assist sniall businesses to maximize the 
honesty and integrity of their workforce, thus reducing avoidable 
economic losses which otherwise can seriously threaten business 
wel fare. 

For employees , polygraph testing can actually increase workforce 
cohesion and cocnpatability. Dishonest employees often fragment and 
divide cnployee unity. By reducing profitability and threatening 
business continuation, the dishonesty of the fenf can put at risk 
the job security of the nwry. If polygraph utilization has been 
freely negotiated as part of the bargaining process, and is thus 
acceptable to both employers and employees, there would seem to be 
little reason for the legislature to substitute its own judgement 
and prevent utilization. 
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For consumers , the polygraph and other lie detection devices when 
properly used, can offer important protections and advantages. By 
preserving employee integrity and workforce honesty, polygraphs 
help restrict costs from theft and insurance, thus assisting in 
holding consuiner prices to a minimum level and retaining convenient 
service. At least as important, the actual or potential use of lie 
detection devices minimizes the threat of product tamoering. 
Dangers to consumer safety are thus significantly reduced, a goal 
which should be an important- consideration in any legislative 
judgement. 

Recommendations and Conclusions 

The National Grocers Association strongly believes that polygraph testing is a 
legitimate tool for pre-employment screeing and subsequent investigations of 
employee theft and product tampering. N.6.A. opposes any total prohibition 
upon private sector lie detection utilization as is proposed in H.R. 1212. 
The Association believes that any legislation in this area should be governed 
by the following principles: 

(1) All polygraph or lie detection device regulation should apply equally 
to public and private employers alike. The concerns to employer, 
employee, and consumer are of significant magnitude in both are-s that 
equivalent legal protections are warranted. 
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(2) Appropriate federal regulations should establish mlmmuwi standards In 
areas such as examiner certification, testing conduct, utilization of 
testing results, circumstances for testing, and relief from abuses. 
Unlfom federal minimum standards would protect all parties from abuse 
while permitting state and local legislatures to exercise added controls 
within the federal system. A uniform base of regulation would also 
permit desirable additional controls when and where circumstances 
warranted. 

(3) To the extent that specific cases for exemptions or modifications can 
be advanced, they should be assessed upon the basis of compelling 
particular circumstances. 

Only by striking such a balanced approach can the rights of all United States 
citizens —employers, employees, and consumers— be best served. 
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National Mass Retailing Institute SSiCS^^"*^ 

Htodquotlw; 570 Seventh Avenue New York. NY. 10018 0212)354^6600 

Gowemment Retatk>n$ Office: 1901 Rannsylvanla Avenue NW. Woshlngton. DC 20006 {202) 661-0774 



April 6. 1987 



Honorable Matthew G. Martinez 
Chairman 

Subconmittee on Employment 

Opportunities 
Committee on Education and 

Labor 
Room 402 

Cannon House Office Bldg. 
Washington. D.C. 20515 

Dear Chairman Martinez: 



On behalf of the National Mass Retailing Institute (NMRI). let me 
respectfully request that the enclosed statement be made part of the record 
in the subconmittee 's recent hearings on legislation prohibiting private 
employers* use of polyiraphs or other lie detection tests. 

NHRI is a trade association that represents over 100 major discount 
retail chains located in all 50 states. Its members' sales constitute 
a majority of the $120 billion dollar a year discount retail Industry. 
NHRI also has over 400 associate members whose companies constitute an 
important part of the American business community. 

NHRI strongly opposes eliminating a proven, effective tool in deterring 
and detecting employee misconduct. We urge that the subcommittee reject 
this legislation. 



Sincerely. 

Robert J. Verdi sco 
Vice President. 
Government Relations 



Enclosure 
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STATEMENT 
OF THE 

NATIONAL MASS RETAILING INSTITUTE 
TO THE 

SUBCOhWIHEE ON EMPLOYMENT OPPORTUNITIES 
COMMITTEE ON EDUCATION AND LABOR 
ON 

POLYGRAPH LEGISLATION 
Submitted by: 



ROBERT J. VERDISCO 
VICE PRESIDENT. 
GOVERNMENT RELATIONS 
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The National Mass Retailing Institute (NMRI) supports the continued 
ability of retail employers to choose, consistent with state law and sound 
practice, to use polygraphs as a part of their overall less prevention 
programs. For that reason, NMRI opposes H.R. 1212, which would effectively 
ban private employer use of polygrcoh and other lie detection tests. 

NMRI is a trade association that represents over 100 major discount 
retail chains located in all 50 states. Its members' sales constitute 
a majority of the $120 billion dollar a year discount retail industry. 
NMRI also has over 400 associate members whose mpanies constitute an 
important part of the American business community. 

Not all NMRI members employ polygraphs, but many do, mostly commonly 
in investigating losses which are .spected of stemming from internal 
theft. 

Although the legislation before the subcommittee does not appear 
to recognize the fact, employee theft is a very large and extremely serious 
problem for most employers; it is an area of special concern for retail 
companies. 

While all businesses are vulnerable to internal theft, the type of 
stores operated by NMRI members encounter special challenges in preventing 
such losses. Primarily self-service, the stores employ large numbers 
of workers, and handle a high volume of primarily cash purchases; this 
affords a dishone<;t employee a multitude of opportunities to steal cash 
or merchandise. 
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Some NMRI members have special grounds for concern about a polygraph 
ban, due to particular merchandise lines where losses could be particularly 
damaging. Many operate pharmacies within their stores carrying prescription 
drugs. In the wrong hands, these valuable items are capable of great 
harm. Retailers with catalog showroom or jewelry stores must be concerned 
over the very serious damage they could sustain from losses In such areas 
as gems, precious metals, watches and other easily concealed, high value 
merchandise. 

Our highly competitive industry's modest profit margins mean that 
any preventable loss will hit harder than it might in a less competitive 
industry better able to tolerate such losses. In addition, these losses 
may be passed on to all consumers in the form of higher prices. And a 
retail company unable to control its shrinkage faces a very bleak future. 

Estimates vary on the prevalence and total economic loss from internal 
theft (a recent National Institute of Justice study found that one-third 
of the workers surveyed admitted to theft of company property). 

In the Eighth Annual Survey of Security and Loss Prevention conducted 
for NMRI by Arthur Young & Company, figures for 1985 showed an overall 
1.8X inventory shrinkage for the 113 mass merchants, department stores 
and specialty stores participating in the survey. This translates into 
nearly $1.3 billion in losses. While the exact breakdown of this loss 
is difficult to measure accurately, retailers participating in the survey 
attribute 42% — by far the largest share of the loss — to employee theft, 
compared with 31X attributed to customer shoplifting, 23% to inadequate 
paperwork controls and 4% to thef, by suppliers. 
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No matter what the precise figures are, it i' undeniable that internal 
tbaft constitutes a real, sizable problem that can threaten a retail 
company's very existence. 

Employers have a legitimate right to protect themselves against such 
losses. The ma.iority of states recognize that polygraphs can play a useful 
role in deterring crime and preventing economic losses. When judged 
necessary, these states have shown they are capable of regulating polygraph 
use to prevent objectionable practices while at the same time permitting 
controlled polygraph use. By adopting the legislation now before the 
subcommittee. Congress would disallow those measured and constructive 
state actions. 

Uncontrolled inter'.al losses can be the death warrant for a company. 
Depriving employers of an effective tool for controlling losses will only 
contribute to business failures and the needless loss of jobs. 

The House of Representatives in the recent past has expanded the 
power of military agencies to use polygraphs to protect vital information 
and to doter criminal misconduct. It would be ironic and very unwise 
it, 0.. the heels of that action. Congress removed private employers' ability 
to protect their cash and merchandise from internal theft, and eliminated 
one of their nH)st effective tools in deterring and detecting employee 
misconduct. 

NMRI strongly urges all members of Congress to reject the 
ill-considered proposal to ban private employers' polygraph use. 
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WTROPUCTION 

The following statement Is submitted by the National Retail Merchants 
Association ("NRMA"), in response to legislation currently pending In the United 
States House of Representatives which seeks to abolish the use of polygraph 
examinations by private employers. NRMA is the nation's largest trade association 
representing the general merchandise retail industry. Our members operate more 
than 40,000 department, chain, specialty and independent stores in the United States 
and 1,000 stores In SO nations abroad. Together, NRMA members employ 3.S million 
individuals and have aggregate annual sales in excess of $175 billion. 

NRMA submits this statement out of the concern of its members that 
Congress, in attempting to deal with certain perceived abuses arising out of the use 
of the polygraph, may overlook the legitimate and necessary function served by the 
polygraph in the retail industry. We believe, therefore, that before "throwing out 
the baby with the bathwater," Congress should look closely at the benefits currently 
provided to the public-at-large by the proper u:>e of the polygraph, and at the likely 
adverse effects which would flow from a ban on the use of the polygraph by private 
employers* 

The Polygraph Is A Necessary 
Tool of Business Today 

The polygraph is used today in the retail industry for two primary purposes: 
(i) to reduce employee theft which raises the cost of goods and services to the 
consumer public and (li) to reduce the risk of employment of criminal elements who 
may pose a danger to consumers. 

Employee theft is a serious and wicespread problem in America. The public 
suffers when the prices of goods and services are inflated due to losses attributable 
to employee theft. It has been estimated that American business loses $40 billion 
annually because of employee theft. In a recent National Institute of Justice 
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survey, one-third of the retail, mBiufaeturlng and serviee employees que<;tioned 
admitted to stealing company property. Fireman»s Fund Insuranee Company Uns 
estimated that employee theft eauscs one-third of all business failures. Of eourse. 
the American consumer has to pay more for goods and services as a result of 
Increased costs due to employee theft. A ban on the use of polygrcphs by private 
employers thus would be felt by all of us. 

Specific instances involving application of polygraph examinations within the 
retail industry will serve to illustrate its importance - both in reducing employee 
theft and in reducing risks to the public. One example is a large department store 
which inquired on its employment application whether the applicant had ever been 
convicted of a crime. The store hired an applicant for a television repairman 
position who had answered with a "no" the question concerning convictions. The 
repairman was dispatched to a house where two young children were at home. The 
repairman sexually molested both children. Uter investigation revealed that he had 
prior convictions for sexual abuse. Some retail stores use the polygraph js selected 
cases to verify responses given to questions on their employment application, but 
unfortunately this particular store had not done so. Had the polygraph been used to 
verify the answers on this employee's application, the tragedy for these two children 
likely would have been avoided. A legislative prohibition upon the use of polygraphs 
as screening devices would increase the ri&K of similar tragedies. 

At another large retailer, polygraph examinations are given only to applicants 
for positions in its trucking and warehou.-lng operations. when the examinations 
were initiated, 50 percent of the applicants failed the exam. (The failure rate has 
been reduced to 33 pe-eent, presumably because the company's use of the polygraph 
as a screening device has become k jcly known.) What is eH>ccially significant here 
are the two most frequent reasons for applicant washout as revealed by the 
polygraph exa-ninations administered by this retailer. The most frequent basis for 
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rejection was that the polygraph revealed the applicant engaged in thefts undetected 
at the ttrne^ at a prior employer. The next most frequent basis for rejection of an 
applicant as revealed by the polygraph examinations was regular^ on-the-job use or 
sale of illegal drugs. One of the reasons for asking applicants about drug use was 
the company's high accident rate ir» its trucking operations, and the concern that 
many accidents were caused by drivers with impaired faculties. 

Polygraph examinations are a valuable tool not only in screening applicants for 
employment in the retail mdustry, but are highly useful in investigating internal 
treft. Frequently employees themselves suggest they undergo polygraphing to 
remove themselves from suspicion, and employees often are exonerated through use 
of th^ polygraph. For example, at one large department store, three employees who 
worked in the cashier's office were suspected of stealing. Polygraphs cleared all 
three of suspicion. In another large department store, $30,000 of jewelry was 
discovered to be missing. The two employees who had direct access to the jewelry 
undertook polygraph examinations and likewise were cleared. And in yet another 
department store, security cases were found unlocked one morning and merchandise 
stolen. Suspecting an inside job, the company gave polygraph examinations to two 
janitors, the only employees present in the store at night.^ The examinations, which 
were administered to the two Spanish-speaking employees by a Spanish-speaking 
polygrapher, removed the employees from suspicion. 

In many investigations of Internal theft, polygraph examinations are used solely 
to verify information obtained through other sources. For example, faced with vast 
internal losses, one company conducted an undercover operation which brought to 
light a ring of thieves composed of dozens of employees. Polygraph examinations 
were administered to employees who had confessed so as to confirm the veracity of 
the confessions and ascertain the true loss caused by employee theft. In this 
instance, polygraphs were not used to identify the participants in the theft ring. 
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The Alleged Abuses of the Polygraph 

Notwithstanding these compelling reasons for permitting private employers to 
continue to make ap«^«x>priate use of polygraph examinations, there are still cries to 
abolish the use of the polygraph in American industry. Vr^ argument for doing so 
is most frequently b*i-^ on pe.-ceived abuses in the use of polygraph examinations. 
Thus, it is frequently clai..»ed that employees are questioned about their political 
affiliations, union activitits, or religious beliefs. The proposed ban on the use of 
polygraph examinations clearV goes far beyond what is necessary to deal with such 
abuses, be they real or imagined. Indeed, existing legislation already is in place to 
deal with .nany such claimed abuses. For example, it is not necessary to ban the 
use of the polygraph to prevent inquiries about an employee*s union sympathies. An 
adequate remedy already exists under Section 8(a)(1) of the National Labor Relations 
Act ("NLRA"), 29 U.S.C. § 158(a)(1), which makes it unlawful for an employer to 
interrogate an employee fo. this purpose. In fact, the NLRB has found employers 
to have violated the NLRA where polygraphs were utilized to determine which 
employees were union adherants. Similarly, inquiries concerning religious affiliations 
run afoul of federal and state anti-discrimination laws. 

Those who seek to ban the use of the polygraph also frequently complain about 
the failure of the company and/or the polygrapher to explain the polygraph 
procedure to the person being examined. Even if this were a pervasive practice, it 
should not be cause to totaUy ban the use of polygraphs. Rather, stricter 
regulations governing the use of the polygraph would control the absues while 
preserving the polygraph as a legitimate and effective weapon to combat employee 
theft or other criminal activity. 

It IS also argued by some that polygraphs are not sufficiently accurate to 
permit their u«e by private employers. Advocates of a ban on the use of polygraphs 
in employment cite the fact that polygraph results are inadmissible in crimin«il 
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trills. But this argument ignores the fact that in our criminal law system, 

conviction requires proof beyond a reasonable doubt. This is a much higher standard 

of proof than we apply even in civil litigation, let alone when W2 are dealing with 

discretionary decisions such as whether to hire a candidate for ennployment. Should 

retail employers need proof beyond a reasonable doubt before f'ey choose not to 

hire a person who they have reason to believe is a drug dealer or a child molester? 

By forbidding the use of polygraphs, the Williams bill would force private employers 

to rely on more subjective criteria in hiring, reversing the direction toward the use 

of objective criteria take by Congress m enacting the various anti-discrimination 

statutes. And the innocent who currently are absolved of wrongdoing by polygraphs 

would be compelled to dwell under a c!oud of suspicion. 

Exemptions to the Anti-Polygraph Bills 
Illustrate the Usefulness of Polygraphs 

The exemption within the Williams b» for all governmental agencies 
undermines the contention that polygraph examinations should oe bann <J because of 
their alleged maccuracy.^ By an overwhelming vote, the House already has rejected 
the inaccuracy claim. On June 26, 1985, the House passed, by a vote of 333 ♦o 71, 
a bill sponsored by Representatives Bill Young of Florida and Williann Dickinson of 
Alabama to amend the Department of Defense Authorization of 1986 so as to allow 
Xixe Department of Defense to increase its use of polygraphs as a method of 
screening personnel with acce^^s tc se^'Sttive information. By this action, the House 
apparency overwhelmi%iy ac'cnowledged the usefulness of the polygraph in 
protecting our national security. Yet, the same interests which make the polygraph 
a useful tool for protecting against t»ieft of information make it a useful tool for 
protecting against theft of cash and merchandise. 

Much of the evidence adduced during consideration of the Dickinson-Young 
amendment supports NRMA's view that the polygraph is extremely useful in 
investigating internal theft and screening employee candidates. in McMahon, 
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Deputy Director of the CIA, stated in a letter to the House that "the polyp-aph is 
the most effective too! we have to identify ar.^ screen out individuals whose 
employment or nffilipcion could jeopardize our national security." other individuals 
involved with national security were quoted as stating ♦hPt the polygraph is an 
extremely useful tool. The effectiveness of the polygraph in the private sector was 
indicated ty Representative Young who referred to a letter from the head of 
security for Days Inns, a motel chain, in which the writer stated that annual losses 
from employee theft were reduced from over $1 million to about $100,000 during 
the first year that polygraphs were used. 
NRMA's Position 

It is NRMA's position that the benefits of polygraph use in the private sector 
are nc less and the risks no greater than in the govemnient. If abuses in the 
administration of polygraph examinations are shown, then Congress should address 
those abuses with remedial legislation such as standards for accreditation of 
polygraphers. An outright ban on the use of polygraph e-s .inations by the private 
sector simply is not warranted, and conflicts with the policy considerations favoring 
its continued use in the public sector. 

In sum, NRMA proposes that the Committee reject thx^ Williams bill, and any 
other proposed legislation which seeks to outlaw legitimate uses of the polygraph. 
Rejection of such proposed legislation would better serve the interests of the public- 
at -large by protecting the honest employee ar.d the consumer. 
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NTDRA 

NATIONAL TIRE DEALERS & RETREADERS ASSOCIATION. INC. 

Suite 400. 12S0 "I- Sircct NW, Washingtoa DC 20005-3989 (202) -89-2300 (800) 368-5^5- 



COMMENTS OP 
DONALD T. WILSON 
DIRECTOR. GOVERNMENT RELATIONS 
NATIONAL TIRE DEALERS AND RETREADERS ASSOCIATION, INC. 
concerning 

H.R. 1212 - EMPLOYEE POLYGRAPH PROTECTION ACT 
Submitted to the 
SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES 
COMMITTEE ON EDUCATION AND LABOR 
UNI'^FD STATES HOUSE OP REPRESENTATIVES 
Meircli 5, 1987 
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Karch 5, 1987 



Mr. Chairm&n: 

My xxaae Is Donald Wilson, i a& Dlreotor of Government 
Relations for the National Tire Dealers and Retreaders 
Assoolatlon (MTDRA), a national non-profit trade association 
representing over 9,000 independent tire dealers and 
retreaders in aU 50 states. HTDRA's meaa)ers are engaged In 

^i^fo^^^i?^*^®.*^.?®^*-'-^ distribution Of automobile aid truck 
tires, the retreading of tires, and the sale of automotive 
afteraarket services and related products. 

I appreciate this opportunity co comment on behalf of 
HTDRA and its membership in opposition to H.R. 1212, the 
Employee Polygraph Protection Act. We commend you Mr. Chairman 
for oonyening hearings on this important legislation. 
Hopefully, as a result cf this hearing, members of this 
subcommittee will have a better underbtandlng of why it is 
important that private employers not be denied the opportunity 
to use polygraphs as one tool in the difficult task of 
^^®®^|^ProsP«o^ive employees and in investigating employee 

i->,^««!l?;«?^^"2?'.®"P^°3ree theft is a very serious problem 
throughout the business community. Various studies conducted 
groups such as the American Retail Federation 
^^^^^ Assoolatlon of Chain Drug stores indicate 
n^l^P^?^^ »8 as 15% to the cost of 

oc??^^L^°^'i?^^^i^^ retailing industry are 

?«!i!!a?^-*^2*ii^ ^ billions. Inventory lessee are 

increasing and there is evidence that employee theft may be 
the leading cause. ^ 

i-n i'd'^'^lT^^^^^ recent yea—, some retailers have turned 
to the use of polygraphs to assist in the soreenintf of 
prospective employees in an effort to reduce inventory losses 
due to employee theft. For many retailers more careful 
preemployment screening, including the use of a polygraphs 
has produced measurable results. i^^j-ysi-apiib. 

It may also have produced abuses, in response to charges 
Of abuse, an increasing number of states have moved to 
regulate the administering of polygraph tests, m lltfht of 
responsible state action in this area there 
appears to be no compelling reason for a federal presence. 

««-t„^^^^f°^®^^ legislation argue forcefully that 

SSi.^! ??of unreliable and therefore should be banned. They 

«io^n^^^® use Of polygraphs constitute an ^^permissible 
In'Vc.slon of an individual's rights. 

^.ho ^!^t?K??f°*^^^*?-°\^°®^ ^a^® expertise to attest to 
the rellabllty or lack of reliability of the polygraph 
However, lav enforcement agencies, the Department of Defense 
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ths CIA eto., have relied on the polygraph for years as a 
useftxl tool in their investigative and lav enforcement 
efforts. Various studies have been oonduoted on the 
reliability of polygraphs and the results apparently range 
anywhere froa 60% to 99% aoourate. Is that aocmrate enough? 
Perhaps and perhaps not. 

One thing for certain. The proponents of this legislation 
believe the polygraph is euffioiently reliable to Justify its 
use by publio seotor employers, but not reliable enough to 
Justify Its use by private seotor employers. This incredible 
and wholly unjustifiable double standard should on Its face be 
repugnant to this subcommittee and indeed all members of 
Congress. The Employee Polygraph Protection Act, H.R. 1212, 
only offers its "protection" to employees in the private 
sector. 

It would appear that proponents of this legislation are 
unwilling to put at risk the national security with their 
legislation but they are apparently perfectly willing to put 
at risk the economic security of the business ccamuiiity. rhoy 
are unwilling to put at risk public monies but they are 
willing to put at risk the livelihood of the small 
entrepreneur. 

If the votes in the House during the 99th Congress are 
any indication the discrimination inherent in this legislation 
will not be simply between private and public employers, and 
private and pnblic employees. On the contrary, there is every 
likelihood that discrimination will also exist between private 
seotor employees. Are we to see again legislation that denies 
its "protection ^" to prospective er^lcyees of child care 
centers and nursing homes while extending "protection" to 
prospective employees of retail tire stores, retreading 
plants, and auto service facilities? How does one decide that 
one prospective employee is entitled to greater "protection" 
than another? 

Mr. Chairman, the need for this legislation is suspect. 
The potential mischief it may do is virt\ially unlinited. Small 
businesses in particular may be harmed because they can least 
afford the economic losses this legislation may cause. 

Per employers in retailing and wholesaling concern is not 
simply with inventory losses. In many Jurisdictions employers 
can be held liable under certain circumstances for the conduct 
of their employees. Surely an employer has the right to take 
all reasonable steps during preemplcyment screening to protect 
himself or hers<«lf from potential liability or from a Job 
applicant with a past criminal record. 

NTDRA does not oppose reasonable regulations governing 
the administration of polygraph tests. Individual states have 
and are taking steps to prevent the likelihood of abuses. We 
seriously question the need for Federal interveiition in an 
area in which state legislature^' are fully competent to dead 
with any problems or abuses which may ctrise. However, if 




252 



Statement of iie 

National Wholesale 
Druggists' 
Association 



NWDA Testimony Before the 

House Committee on Education and Labor 
Subcommittee on Emplo5anent Opportunities 

March 25, 1987 



National Wholcssir Onif^uts' Asxv-ianun 
105 Omnixo Street ♦ Alexandria Virginia ♦ 703/684-6400 
Mailing Address P O Box 238 ♦ A!>.x,r>dna. VA 22313 



ERIC 



25 5 



253 



Mr. Chairman and Members of the Subcommittee, 

The Tolygraph Protection Act of 1987," H.R.1212, does not protect drug- 
free employees who must work side by side with employees who abuse drugs. 
This bill will, in our opinion, facilitate the entry of drug abusers into 
our distribution centers. Once they are in our distribution centers, the 
bill will help them steal and divert narcotics and other controlled substances 
without detection. 

The key to reducing theft and diversion of narcotics and other controlled 
substances from drug wholesalers is thorough s n'eening and background checks 
on potential employees who may have access to confoiled substances. 
Polygraph plays a vital role. 

The Polygraph Reform Act of 1987 (H.R.1536) provides for regulation 
of polygraph examinations in the workplace. The bill recognizes the need 
to permit the use of polygraph examinations. However, the bill also 
recognizes the need to protect employees from abusive use of polygraphs. 
It creates strict, minimum federal standards for the use of polygraph 
examinations by employers, and for how and by whom those examinations may 
be conducted. The bill's major provisions include the following: 

. Unless the examination is given in accordance with minimum federal 

standards, the bill would bar employer use of polygraphs. 

. No employment decision could be based on the refusal of an employee 

or prospective employee to take a polygraph examination. 

. Employers would be barred from making employment decisions solely 

on the basLj of the results of a polygraph examination. 
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Minimum qualifications and training standards would be established 
for polygraph exammers. The examiners would be barred from inquiring 
mto reMgious, racial political, or labor union beliefs or 
affiliations. 

. Employees subjected to polygraph examinations would be given notice 
of their rights before the examination, and would receive a copy of 
the examiner's report. 

. Unauthorized disclosure of mformation obtainec* during a pK)lygraph 
examination would be prohibited, except to the employer, cthe*- nolyeraph 
consultants, or if legally compelled. 

. Waiver of any rights by the employee under the act would not be 
permitted. 

Rather than banning polygraph examinations, we hope this Subcommittee 
will consider enacting legislation that establishes standards and protections 
in the administration of polygraph examinations. 



ERIC 




255 



INTRODUCTION 

The National Wholesale Druggists' Association (NWDA) is the national 
trade association of fall-service drug wholesalers. It represents more than 
90 percent of the drug wholesale industry by dollar volume. Its active 
membership is comprised of 86 U.S. drug wholesale corporations which operate 
more than 310 drug distribution centers nationwide. 

Through these distribution centers, billions of dollars of controlled 
substances; i.e. narcotics, barbituates and other drugs of potential abuse, 
are distributed annually to drug stores, hospitals and medical facilities 
nationwide. 

Most pharmaceuticals in the United States are distributed through drug 
wholesalers. An estinuited 90 percent of all controlled substances, including 
dangerous narcotics, pass through drug wholesalers. Of the $14.3 billion of 
wholesale sales for 1985, it is estinrwted that $10.8 billion waf in 
pharmaceutical products, $1.7 billion in propriatary products, $850 million in 
toiletries and $840 nullion in sur;dry and miscellaneous goods. 

This huge distribution netv/ork stretches across the United States, with 
drug wholesalers physically located in all but two states. Wholesalers 
purch-»<;e goods and store them in close proximity to the community and hospital 
pharmacy cust .-ner The* perform a ^sorting function by concentrating, then 
dispersing goods in economic quantities and transporting them to pharmacies. 

Drug wholesalers provide other marketing functions, including financing 
in the form of trade credit and value-added services. Among the value-added 
services provided by drug wholesalers are price and shelf stickers, product 
movement reports, electronic order- entry, rstail accounting services and 
pharmacy computer systems. Wholesalers usually offer daily ordering dnd 
delivery services. 
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The wholesaler's largest customer is the independent retail phanracy. 
The independent retail pharmacies represent more than 50 percent of the 
customer base. Nearly 23 percent of drug wholesalers' sales are io chain drug 
stores, 19 percent to hospiUls. The balance is divided among chain drug 
warehouses, clinics, nursing homes, mass merchandisers, and food stores. 

On average in 1985, a drug wholesaler's operating expenses were a lean 
6.17 percent of net sales, with gross margins of 8.57 percent and net margins 
a scant 1.18 percent. At this profit margin, a drug wholesaler must sell 
$8,474 in merchandise to recoup the loss of $100 m stolen controlled 
substances. 

Based on a 1985 survey, NWDA found that 80 percent of its members use 
polygraph examinations. The 20 percent who do not employ pK)lygraph 
examinations are primarily located in lightly-populated rural areas where 
family-run businesses and close community ties preclude the need for 
polygraphs. 
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DRUG ABUSE HARMS THE WORKPLACE 

According to a 1982 survey (the most recent available) by the National 
Institute on Drug Abuse (NIDA), 21 million Americans used prescription drug*; 
for nonmedical purposes during 1982. This survey also estimates that uearly 
25 million Americans experimented with illicit drugs during the same period. 

According to DEA's Drug Abuse Warning Nevwork (DAWN) statisHcs, the 
most heavily abused drugs are of legitimate origin. Of the top 20 drugs 
most frequently mentioned for 1980 through 1983, 15 were of a type nonnally 
found in the licit market; i.e. in drug wholesale warehouses, pharmacies and 
hi itals. These 15 drugs accounted for approximately 350,000 dnag-related 
injuries and deaths from January 1 980 to January 1 982, while illicit drugs, 
such as heroin and cocaine, accounted for another 150W) drug deaths and 
injuries. In terms of m juries and deaths, DAWN statistics clearly ndicate 
that abuse of drugs of legitimate origin is at least equivalent to *hosi» 
of an illicit nature. 

Mr. Ronald W. Bazzeo, deputy director for the Office of Diversion 
Control, Drug Enforce ment Administration, discussed a report of drug abuse in 
the workplace / !/ at a meeting of the Institute of Nuclear Materials 
Management. 

IM "Dnig Abuse in The Workplace Employment Screening Techniques", 
International Drug Report, June, 1985 
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In that report, he noted that as many as 6 million workers in the United 
States abuse drugs on a regular basis. He said that other studies show that 
as many as 3 to 5 percent of the employees in any medium to large-sized plant 
may be dependent on dnigs as a way of life. Experts have also established 
19 to 36 years of age as the median age range of employees under the influence 
of drugs. These are frightening sUtistics considering that many of the 
individuals go undetected until they are involved in a toUl or tragic 
accident. According to Mr. Buzzeo, the dng dependency of these people 
contributes significantly to the $80 billion price Ug paid by the American 
economy as a result of lost productivity, absenteeism, poor quality control, 
injuries, ineffective supervision, destruction of property and thefts. 
Compared with the nondrug user, a drug user 

* is a least thret times as likely to be involved in an accident; 

* has better than two times as many absences lasting eight days or longer; 

* receives at least three times the average level of sick benefits; 

* is rM least five times as likely to file a workers' compensation claim, 

* is at least seven times as likely to be the target of garmshment 
proceedings; and, 

* functions at about 65 percent of his/her work potential. 

Employees who abuse drugs adversely affect the publr health and safety. 
Injuries, pain and death inflicted on the American public by those who abuse 
drugs in the workplace must be minimized. 

'l*he drug distribution warehouse v/ith fast-moving conveyor belt systems, 
forkliftsand pallet lifting devices is no place for someone whose senses 
are impaired by drugs. Such a person is a danger to himself and others. 
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DEA REPORTS EMPLOYLE THEFT OF CONTROLLED SUBSTANCES 

In this country, any person or firm manufacturing, distributing or 
dispensing controlled substances, including dangerous narcotics, must register 
with the federal Drug Enforcement Administration (DEA) and comply with 
regulations to assure that controlled substances are not diverted from normal 
distribution channels. Among the literally thousands of controlled substances 
are amphetamines and barbiturates ("uppers and downers"), morphine derivatives 
and cocaine. 

The regulations include specific, tight security measures. Despite 
these measures, employees still manage to circumvent the required controls. 

For the period July 1982 through July 1983, total thefts reported to 
the DEA were 6,721. Nine percent were attributed to employee theft. 

From January 1984 to March 1985, a total of 8,861 drug thefts were 
reported to DEA; 15 percent were attributed to employees. Thus, since 1983, 
the percentage of theft by employees has increased seven percentage points 
— nearly doubling their involvement. 

The DEA estimates that each year employees steal one million dosage 
units of controlled substances from pharmacies. 

Drug wholesalers take very seriously frheir legal responsibility to keep 
dangerous drugs from being diverted for illegal purposes. We know that the 
controlled substances diverted from our warehouses will be used to feed the 
habits of those already addicted and to expose others to drugs, many of whom 
will be young people As ethical drag wholesalers, it is our goal to assure 
that our employees will not commit drug security breaches. 
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WHAT DRUG WHOLESALERS DO TO MINIMIZE DRUG ABUSE 
AND DRUG DIVERSION 

Drug wholesalers have found that the best way to provide a drug-free 
work environment and reduce diversion of controlled substance? is to establish 
and implement standard employee screening procedures. 

Among the measures used by most d*ug who?esalers are. 

* extensive pre-employment interviews and vmtten tests; 

* thorough background checks with previous employers; and 

* carefully supervised polygraphs by licensed examiners. 

The E>rug Enforcement Administration considers employee screening vital. 
Regulations state: 



"1301.90 Employee screening procedures. /2/ 

It is the position of DEA that the obtaining of certain information 
by non-practioners is vital to fairly assess the likelihood of an 
emvloyee committing a drug security breach. The need to know this 
information is a matter of business necessity, essential to overall 
controlled substance security In this regard, ii is believed that 
conxnction of crimes and unauthorized tise of co}, ^roiled substances are 
activities that are proper subjects for inquiry. It is, therefore, 
assumed that the following questions mil become a part of an employer's 
comprehensive employee screening program: 

Question. Within thepast five years, have you been convicted of a 
felony, or ivithin the past two years, of any misdemeanor or are you 
presently charged imtn committing a criminal offense? (Do not include 
any traffic violations, juvenile offenses or military convictions, 
except by geneml court-martial.) If the answer is yes, furnish details 
of conviction, offense, location, date and sentence. 

Question. In the past three years, have you ever knowingly used any 
narcotics, amphetamines or barbiturates, othet than those presc ibed 
to you by a physician? If the answer is yes, furnish details." 

In a letter dated July 19, 1985, to NWDA, DBA has reaffirmed its position 

on the use of polygraph- 

"It has been DEA's experience that extreme care is necessary on the 
part of drug firms, both in hinng and monitoring employees who have 



ERIC 



261 



routine access to controlled substances. These drugs command an illicit 
price which is many times their legitimate value, thereby creating an 
attractive temptation. The polygraph examination, utilized as one 
aspect ofjn employer's comprehensive employee screening, monitoriKg 
and investigatory programs for employees with routine access to 
controlled substances, has proven to be an effective means of ddermining 
criminal background, history of drug use and knowledge of or 
participition in the diversion of controlled substances. Information 
obtained as a result of the polygraph examination should be considered 
as but one part of an overall evaluation on the person 's qualifications 
or continued employment. 

DBA supports the use of the polygraph examination for pre-employmvit 
screening and as a subsequent investigatory tool in appropriate cases, 
provided that it is permitted by state and local laws. Those drug firms 
which utilize these procedures as part of their comprehensive program 
to minimize diversion are to be commended. " 

111 21 Code of Federal Regulations 1301.90 



HOW POLYGRAPH HELPS 



The polygraph exarrinp^:on should be used as one phase of pre-employment 
screening and internal investigations. When used with other in ^esligalive 
measures previously mentioned, polygraph becomes a vital link in protecting 
our workplaces and in preventing drug diversion. Some examples may help. 

1) A New England drug wholesaler reported that -nore than 430,000 doses 
of a very well-known tranquilizer had been stolen from its warehouse by 
several employees. " ^ drug had been removed in small dosage units over 
a long period of time to prevent detect on. Management eventually detected 
the loss but was unable to determine who was taking the drug. The state 
where the drug wholesaler is located has passed a law banning the use of 
polygraph by pnvate industry. Although state police were exempted from 
the polygraph ban, their limited resources slowed the investigation. As 
a result, controlled substances continued »o disappear. When finally 
administe'*e<f he polygraph exam detected a conspiracy includiiig management, 
computer operuaons and warehousing 
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Use of polygraph in pre^mployment soreenirg would probably have 
discovered that one of these guilty employees had lied on his application, 
as was determined during the investigation. 

2) In another case, a salesman for a drug wholesaler was cleared of 
theft charges. A Georgia pharmacist claimed the salesTian stole pills from 
several large pill bottles. In a verbal interview, the salesman denied the 
charge and volunteered to take a polygraph examination. The polygraph 
confirmed the salesman's innocence. 

3) A third case, involving a Tennessee drug wholesaler, resulfced in 

the termination of a truck driver who admitted stealing dru^ because of pain 
from dental surgery. The driver first denied the allegatioiis, then admitted 
taking the drugs when he failed a polygraph exanunation. He also revealed 
how he stole pills from so-called tamper-proof bottles. The packagmg problem 
was rejxjrted to the manufacturer, who then took steps to prevent further 
pilfer - ^ 

4) A midwestem drug wholesaler reported that a total of S250,000 worth 
of prescription drugs were found lO be missing during two annual inventories 
The inventories indicated that small quantities of 20 drags had been stolen 
over the two-year period Management closely morutored their employees, 
but were unable to determine who was diverting the drugs, and, therefore, 
decided to polygraph all employees at the faality. The examinations 
indicated that a truck dnver and dockman may have oeen responsible. 
Follov/ing the examination, the two employees admitted to conspiring to steal 
the drugs. Since that time, the drug wholesaler has experienced no thefts 
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5) In another case, a polygraph examination helped determine that a 
iiianager had stolen $60,000 worth of drugs A drug wholesaler was experiencing 
a consistent shortage of three drug;. They were sure that an employee was 
stealing but were unable to determme who it was. All employees having access 
to these dmgs were polygraphed The results of the polygraph indicated that 

a manager, who had the authority to authorize shortages, was stealing. 
Following the examination, the manager admitted to the theft. 

6) A drug wholesaler found one quarter ounce of cocaine missing from 
inventory. A search of the facility's trash uncovered the box in which the 
cocaine had been shipped. This was a clear indication that the cocaine had 
been stolen by an employee. After a prelimi lary investigation, management 
was unable to determine who m the facility had stolen the drug. a last 
resort, all employees were polygraphed. The polygraph of the eighteenth 
employee (out of twenty) indicated he may have stolen the cocaine. The 
employee then confessed. This employee was a relief-receiving clerk who 
worked three nights ^ week and was, therefore, one of the ^ast likely 
suspects. 

7) EXinng 1984, one wholesaler administered more than 1,500 polygraph 
exammations to individuals applying for jobs in its drug distribution 
operations About one in four applicants was not recommended for positions 
based on polygraph examinations in combination with other pre employment 
screening tools. In 90 percent of the cases of those not recomr. '^nded, the 
prospective employee admitted during the polygraph e ^mmation that he/she 
had lied on the employment application about a I or criminal record 
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8) EKmng 19&7, in Massachusetts, where polygraph examinatio ns in the 
private sector are prohibited, one member condurted an investigation regarding 
theft of controlled substances. A former employee who had been fired for 
drug abuse took orders from two pharmacists for stolen drugs. The former 
employee had an existing full<ase order-filler employee place drugs behind 

a plunger on a dumpster designed to crush and bail trash. After closing 
time, the two thieves retrieved the undamaged stolen merchandise from the 
dumpster. CXir member eventually solved the case and obtained $10,000 
recovery. Criminal convictions were obtained on possession of a class 6 
narcotic. During interrogation of the full-case employee, the employee 
admitted to theft from prior employers, a condition that would have come 
out in his original pre-employment screening if the member had been able 
to use polygraph with applicants in the state. 

9) In Michigan, where drug wh^^iesalers cannot use polygraph, one member 
has added more than $34,000 in special cameras and other access control 
security hardware, and employed off-duty armed policemen for 16 hour 
surveillance daily. Unfortunately, the member has had to create a very 
oppressive work environment that undoubtedly is a security ov ^kill for most 
employees in order to control those few who, given the slightest opportunity, 
would steal narcotics and dangerous drugs. This whole "Fort Knox" approach 
is not the way the member would like to run its business. However, due to 
the nature of the products the member feels it owes to the public at large 

to do everything possible to stop diversion(tlieft) of legitimate drugs into 
illegal channels. 
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10) Interestingly, in Pennsylvania, where there is an antipolygraph 
law, legitimate dispensers of drugs are exempt from the legislation. 
Consequently, drug wholesalers can and do polygraph applicants in Pennsylvania 
facilities At one member's facility, it has beer zl least five years since 
any reported loss has necessitated an investigation. The member attributes 
no loss to its ability to screen out applicants who have a history (although 
usually not a jjubiic record) of theft from prior employers and/or current 
illegal use of drugs. 

LICENSING REQUIREMENTS RATHER THAN POLYGRAPH BAN 

Instead of banning this vital investigative tool now being used by the 
a A, FBI, NSA and the Pentagon, we recommend that the Subcommittee establish 
standards and protections in the ai' unistration of polygraph examinations. 

We support H.R,1536 which would prohibit jx)lygraph examiners from 
inquiiing into an individual's religious beliefs, racial background, political 
or labor affiliations or sexual preferences. These questions are not relevant 
to the "A*orkr*ace environment or the tendency to corr.mit drug security 
violations. 

Any individual who takes a polygraph examination should be provided 
a cony of the result if he/ she requests. We agree that the examination 
results should h^ve very limited disclosure 

Further, we support requiring the polygraph examiner to provide the 
written questions to the individual before the examination and to obtain 
in writing the conse-t of the individual to participate in the examination. 
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SUMMARY 

In summary, Mr. Chairmar, H.R.1212 has been cited as the "Polygraph 
Protection Act of 1987." Ironically, it does not protect drug-free employees 
who must work side by side with employees who abuse drugs. K R.1212 wiU, 
in our opinion, facilitate the entry of drug abusers into our distribution 
centers. Once the - are in our'distribution center, H.R.1212 will help them 
steal and divert narcotics and other controlled substances without detection. 
All of American society then suffers the terrible finands^ physical and 
emotional harm caused by these diverted drugs as they feed addicts and expose 
others - among them young people - to drugs for the first time. 

The key to reducing theft and diversion of narcotics .-^nd other controlled 
substances from drug wholesalers as well as all DEA registrants is thoiough 
screening and background checks on potential employees who may have access 
to controlled substances. Polygraph plays a vital role. 

V/e hope tha^ "ongress will acknowledge the vital role polygraph 
examinations c play in protecting American society from drug abusers and 
diverters as it already has acknowledged its importance for the FBI, CIA, 
and Armed Forces, as well state and local governments. 

A ban on polygraph examinations for our industry would undermine the 
Federal government's aggressive campaign against Jrug addiction and abuse. 

Rather than ban poly^ ^ph examinations, we ask you to consider enacting 
the Polygraph Reform Act of 1987 (H.R.1536) which establishes standards and 
protections in the administration of polygraph examinations. 

Thank you, Mr. Chairman, for this opportunity to state our concerns 
about such an important issue. We look forward to working with you and your 
subcommittee, as wtU as other members of the House to resolve this important 
issue. 
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NEW YORK CLEARINri HOUSE 

iOO BROAD STREET NEW YORK. N Y VHi^^-* 



JO UK P LBE ' J /> 



V 



•XBCUTIVC vice PMr&iDrMT 

March 13, 1987 



Hon. Matthew Martinez 
Cha i r man 

Subcommittee on Employment Oppv.»'cunities 
Committee on Education and Labor 
U.S. House of Representatives 
Washington, DC 20515 

Re: H.R. 1212 

Dear Chairman Martinez: 

The New York clearing House Association, an association of 
twelve leading commercial banks* located in New York City, 
appreciates this opportunity to comment on H.R. 1212, which would 
prohibit the use of the polygraph by private employers. 

we are deeply concerned about this legislation. The FBI 
reports that, in 1985, losses from fraud and embezzlement at banks, 
savings and loans, and credit unions totaled more than $841 million, 
and in 1986 totalej over $1.1 billion. Bank losses alone in 19^5 
totaled more than $794 million. Historically, better than 80% of 
these losses have been attributed to internal thefts (or illegal 
activities). These los.ses occurred at federally insured 
institutions. Yet, as FDIC Chairman William Seidman stated in a 
letter to the Senate Labor and Human Resources Committee last year 
urging an exemption from the bill fr financial institutions, "(tlhe 
primary responsibility for safeguard ng the assets of the banking 
industry rests with the banks themselves." 

in fulfillment of this responsibility, many of the member 
banks of the New York clearing House A.-.sociation use the polygraph 
in the course of internal investigations as w^.ll as in 
pre-employment interviews. Examinations are conducted by trained 
personnel in accordance with the highest professional standards 



The members of the Clearing House are The Bank of New York, The 
Chase Manhattan Bank, N.A., Citibank, n.A., Chemical Bank, 
Morgan Guaranty Tru£,t Company of New York, Manufacturers Hanover 
Trust Company, Irving Trust Company, Bankers Trust Company, 
Marine Midland Bank, n.A., United States Trust Company of New 
York, National ^^jestmi-^ter Bank USA and European American Bank. 
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Hon. Matthew Martinez - 2 - March 13, 1987 



While we recognize that the polygraph has some limitations, we 
believe that it an important tool in naintaining the integrity of 
the workplace anu in investigating wrongdoing. For these reasons, 
we 3oin Chairman Seidman in urging the Committee to exempt financial 
institutions from the reach of this legislation. 

Unlike most other private sector industries, financial 
institutions are mandated -- by Federal law -- to establish a 
comprehensive security program. The Bank Protection Act of 1968 (12 
U.S.C. 1881 et. seq.) directed each Federal banking supervisory 
agency to develop standards for bank security systems. The Board of 
Governors of the Federal Reserve System, the Comptroller of the 
Currency, the Federal Deposit insurance Corporation, and the Federal 
Home Loan Bank Board have til proirulgated regulations to ensure 
security at .ho institutions for which they have oversight 
responsibility. (12 C F.R. 216, 21, 326, and 563a (1985), 
respectively.) Their conce^ , for bank security is illustrated by 
the requirement that the Board of Directors of each bank f^irectly 
appoint and supervise the bank's chief security officer. 

Federal r equ irements r espect ing the security of f inane lal 
institutions extend both to hiring requirements as well as to the 
maintenance of internal security. For example, under Section 19 of 
the Federal Deposit Insurancs, Act, banks holding federally insured 
deposits may not employ -- in any capacity — any persor convicted 
of "any criminal offense involving dishonesty or u breach of trust" 
without first obtaining the written approval of the FDIC. 12 U.S.C. 
1829. Under Federal laws and regulations, ctjmmeroial banks must 
investigate suspected thefts, embezzlement, and defalcations involv- 
ing bank funds or personnel, certain mysterious disappearances or 
un'ixplained shortages of bank funds, securities, or assets, and any 
suspected violation of statp or Federal law involvinc bank affairs. 
Details of such events must be reported to the Federal Res<*rve, 
Comptroller of the Cur''ency, or the FDIC. Repoi ts must also be made 
to the FBI and other law enforcement agencies. (12 C.F.R. 216, 7,, 
21, and 353 (1985), respectively.) 

Similar duties are inposed by banking regulators in many 
states. Reports of losses and investigative reports are generally 
required to be filed promptly with state regulators. For example, 
the State of New York requires the filing of a report immediately 
upon the discovery of events; involving the taking, or attempted 
taking, of money or propei».y. (N.Y. Banking Superintendent's 
Regulations Sec. 300.1) 

The banks do not shrink from thece responsibilities. 
Maintenance of the public's trust m fip.o' ' 4J institutions compels 
the prompt investigation and rapxd resolution of any wrongful acts 
that may interfere with the institutions* ability to safeguard their 
customers* property. Failure to control these acts leads to the 
erosion of the public's confidence in the ability of financial 
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institutions to ensure the safe and efficient flow of funds and to 
safeguard the dollars, securities, and other valuables entrusted to 
therr. b.'t if the banks are to do this job effectively — a ^ob that 
Congress and the regulatory agencies have directed them to do - then 
they must be able to use all appropriate tools in pursuing that 
task, including the polygraph. 

The legislation befo.e the Committee already provides an 
exemption for government workers, and the bill th it pas&ed the House 
last year exempted several industries among them, the security 
guard industry. In agreeing to that amendment last year, Mr. 
Williams — as the author of the legislation — took note of the 
important role played by security guards in protecting life and 
property, including "negotiable securities." Cong. Rec, daily ed., 
March 12, 1986 (H 1061). Mr. Williams also noted that the 
determination had been made "to establls^ Symmetry between what wc 
allow in the public sector in the way r.f polygraphing and what we 
allow in the private sector." Surely the loo c oT this argum^^nt 

urges that financial institutions be allowed u^e of the polygraph. 
hs Chairman Seidman argued ^ast year: 

Federal law enforcement resources are not sufficient 
to investigate promptly every case of internal theft 
in the banking industry. Therefore, in order to 
minimize losses,, banks, parti:ularly the ma}or ones, 
should hav€ the internal capability to investigate 
employee thefts. The polygraph is an important 
investigative tool that may detect dishonest activity, 
as well as serve as a deterrant to dishonest L'ehavior. 

Prohibiting banks from using the polygraph at a time when 
the scope of criminal activity is broadening would significantly 
limit our ability to maintain security, to address this problem it 
IS not sufficient o.ily to permit the polygraphing of security 
guards. Crimes unknown before the advent of sophisticated 
teleconmunicat loiis are a source of significant and growing losses, 
including unauthorized elertronic funds transfers auu cne fraudulent 
use of automated teller machines. Millions of dollars can be 
diverted in an instait if the confidentiality of computer codes is 
compromised. Moreover, as noted in the "Report on the St dy of 
EDP-Related Fraud in Banking and Insurance industries (1984)," 
prepared by the ^nericar Institute of Certified Public Accountants, 
sensitive and confidential customer information ctored in electronic 
data bases can be tampered wilh by dishonest employees with no trace 
of such activity, when added to the more "traditional" acts of 
dishonesty, such as credit card fraud, the manipulation of customer 
records, and the forgery id altv?ration of checks and securities, 
the potential for employee fraud is great. Losses from theso 
activities account fo- the Ov-trwhelmmg ma}ority of bank losses, and 
security guards offer little to no protection against such problems. 
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Hon. Matthew Martinez - 4 - March 13, 1987 



congress has recognized the nation's financial institutions 
as the backbone of America's economic system. if these institutions 
are to fulfill their responsibility to maintain the security of the 
systen, they must be permitted to use every effective, appropriate 
means of investigating wrongdoing by their employees, and they must 
be allowed to use similar means to guard against the employment of 
persons who present a risk to the security of the .n. titutions. We 
have found the polygraph to be an effective tool ip i r.ve^r 1 1 ga 1 1 ng 
and deterring wrongdoing, a^.d we have used the pjl/'jraph cautiously 
and responsibly. Whatever the merits may be limitn>g use of the 
polygraph by private employers generally, we believe that it would 
be ill-advised, and bad public policy, to deny financ*a* institutions 
continued use of the polygraph. For these reasons, we Lr>je the 
committee -o exempt financial institutions from '.he rj3ch of this 
legislat ion . 

We thank you tvj thiG opportunity to present our viCws, and 
look forward to working with you in tnC future. 

Ver y t r ul ^ yours, 

( 
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CUY DiCICmSON $*€nt»fr Jnom^i 



RCTAIU WHOLCSALt AND DEPARTMENT STORE UNIDN • 30 Z 2«tm ST. NEW YORK. NY 100!« • (212) 084^300 



A^ril 7th 
19 8 7 



The Honorable Matthew Martinez 

Chdinnan, SubccKtr *tse on Employment Opportunities 

bi8 HcuiC Annex Building I 

WASMngton, D.C. 20515 



Dear ChJirtran Martinez: 

Thf Retail, wholesale and Uepartment Store Union is an International 
Un^on wilh approximatel » 180»OC0 members. Our members work in 
occupatTor.s wJifre they are potentially exposed to the use and abuse 
of the polygraph » the so-called •'lie detector." 

Consequently* on behalf of the union, I want to conrrend you and your 
Subcomniittpe for holding hearings on the use by emplr^yers of polygraph 
testing. 

At the RHOSU's most recent convention, we passed a -esolution strongly 
urging Coj.gress to promptly enact legislation . ich would protect 
private ^''Ctor workers from the use and abuse of "he detectors." 
We, themfo''e»> support House Resolution 1212» introduced by Congressman 
Pat Willia'ns and one hundred sixty-eight of his colleagues, a b»ll 
that would ban the use of the polygraph from the workplace. 

Use of the polygraph . lOtates the fundamental constitutional guarantee 
of privdcy» and assaults basic workers' dignity. While the scientific 
researrh has consistently rejected the notion that honesty can be 
measured or that there is any physiological response indicative of 
truth or deception » more than two million polygraph exams were given 
last yeer. 

Questions asked dt-ing lie detector tests often have little to do 
with subjects r^lating to employment but rather delve into personal 
matters such as sexual habits » religious and pol itical beliefs ^nd 
un>on involvement. The polygraph has ever been used for intentional 
race discrimination* and the evidence indicates it has resulted as 
well in unintentional race discrimination. 



continued. 
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The Honorable Hdtthew Martinez 
Washington, D.C. 2051 S 



April 7, 1987 
Page Two 



The use of Mc detectot^s represents unfair employer intimidation and 
suggests an alarmi.^ ,..*end toward the psychological manipulation of 
workers. State licens.ng of polygraph examiners offers no protection 
to workers but rather legitimizes the use of lie detectors, and has 
resulted in increased use and abuse of these devices. 

Congress has» over the years, set limits on the conditions employers 
can impose on employees. Denial of employment by means of inaccurate. 
Intrusive and intimidating pseudoscientific machines should not be 
tolerated at any time in any state or by any worker. 

Congressman Williams' bill takes a great step toward eliminating the 
injustice caused by the use of polygraphs. I urge you to support 
the speedy passage of House Resolution 1212. 



Sincerely yours. 




President 
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Boston University 

Graduate S<.h«)' 

19:> Bav State Road 

Boston, Massachusetr J 022 i j 

Center <or Applied $ocia\ Scie 




April 3, 19S7 

Mr. Stephen J. y^knan 
Assistant Attorr^ General 
Office of LByai Rjlicy 
Departrent of Justice 
Wastungton, DC 20530 

Dear Mr. KarJcnan: 

As 'he senior author of the 1983 Corxgrressicml Office of Tv^chroloov 
A.ssessrm. report on the -/alidity of polyt^aj^ testii^, I rAa CSfS 
^erest March 5th stat^.c prepare! fSr the EcJ^^tT^ aSlLr 

St^V ly^^"^ P^^"^^' "^-^^ description of the 

findings of the report and ycur -acterizatian of the lientif ic 

correcUy the results of our 
study ani the nature of the scientiixc oate. rasu^rs or ou. 

^ ^ the OTA r^»rt indicates that no sLiple judgement of polvorarh 

test validity can be mde it is tecause r« r^sear^ validlS^ i^ x^^^^ 
^ . ^ ^ ^ iraicating that neither ^oory r»r data a«»rt the 

^L^iF^P^ ^ ^tion, vSle Profs. ^S^aS^ 

^^SrJf^ ^ iT!"^^ scientific disagreeiasnt about the polygraph, they 
S^^'^^^'^'^T^V i^rtantly, they snare a beliefthS ^ 
polygraph tests shaild not be used In enployiaent settiins. Prof RaskL in 

w'.^^^^ °" ^ legislSt^to it ^ coSiLefSf 'ihf 

last ocngress hy the Senate Labor and HLcan Resources Conr,^ 

Itoe may be oonstitutional and politicaj reasons that make i- 
^^^ff^i^ ^°JL?^^ ^ ""^^^ ^ practices. I happen not to 

a^ the nu^ of people lives have been destroyed by fi^raS tests 

strongly a^^.iests a neer for a sii^le statute, lhat's a nore^cSplS^ 
^tSn^'^'-"*^ scientific ^dence utxich cl^!^ ^t^ 
SS^^S^^^^ ^ invalidity of the technology as used by e^l^ers. lhat 
both the Anerian Psychology Association and the American ^SlLscciation 
expliciUy su^.-t Hia212 should tell saretMr^ aboit SS^of^lnSfic 



Thank ycu for ccnsideraticn of ry views. 



Cordially, 



XC: Congresssr^n pat Williars 
LS:dr 



Larard Saxe, Ri. D. 

Associate Irofessor of Psychology 

Director . 
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Hon. Matthew G. Martinez 
Committee on Education & Labor 
United States Hoj<^e of Representatives 
2181 Rayburn House Office Building 
Washington, D. C. 20515 

Dear Chairman Martinez: 

Enclosed is the oubniscio.i of thi. Securities Industry 
Association cn H.R. 1212. We respectfully requesL that it be 
included in the record fo' t-h^ proceedings on March 5, 1987 . 

Financial institutions maintain consumers' most valued 
assets - their securities and deposit*^, and as we note in our 
teotimony, the polygraph is an important tool in rraintc.ning 
that secrrity. in recognition of the importance of protecting 
consumers' securities and cash. Federal law requires 
broker/dealers to maintain the highest possible degree of 
sec'jrity at their facilities, in light of this responsibility, 
and of the unique risks to which securities firms and other 
financial institutions are exposed, we urge the committee to 
exempt financial institutions from the reach of this 
legislation . 

I you have any questions, please do not hesitate to call 
Jonathan Paret or myself at (202) 296-9410. Thank you for your 
consideration of this testimony. 



Sincerely,' 




Dir?ctor of Government 
Relations 



DJC/iTin 
Enclosure 

cc: Committee on Education and Labor 



SEw YORK Office G'03'^a^> n*.* vo-** u > iv'^ .2'j\ ^on iS03 
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The Securities Industry Association appreciates this 
opportunity to comment on H.R. 1212^ which would ban use of the 
polygraph by private sector employers. The SIA represents more 
than 500 securities firms headquartered throughout North America. 
Collectively, the *e firms account for 90% of the securities 
business done in the United States and Canada. 

During consideration of similar legislation in the 
Senate last year. Securities and Exchange Commission Chairman 
John Shad — on behalf of the Cominission — argued for an exemp- 
tion from this lejislation for "those in the securities industry 
who have regular access to currency and negotiable securities." 
Mr. Shad noted that "[t]he sums involved aggregate in the tril- 
lions of dollars ..." and that " [ e] 1 iminat ion of the poly raph 
in these areas can be expected to increase insurance premiums, 
defalcations and other expenses ultimately borne by the investing 
public. " 

We share that concern. Indeed, the riskb presented by 
this legislation go beyond the very real prospect of inv.reasc' 
theft of currency and negotiable securities, and extend to un- 
authorized eJectronic funds transfers and the myriad problems 
that attend breaches of security.^ Our member firms serve as 
ficuciaries for literally billions of dollars of cash, checks, 
and securities. Employees have daily access to important 
confidential information. Protectmq these assets demands that 
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securities firms be permitted to use all available technical 
means, provided that they are used respons.bly and fairly. 

While it is not unkncwn for individual thefts to total 
into the millions of dollars, ;t is worth noting that more than 
the profits of the securities firms is at stake here. The 
securities industry is regulated extensively by both government 
agencies and sel f -regulatory organizations that carry a mandate 
to protect the investing public and the nation's securities 
market. Section 15A of the Securities Exchange Act of 1934 
requires that the rules of the various industry regulatory igen- 
cies, such as the N'ev yoi'k Stock Exchange and tne National 
Association of Secu^-itjes Dealers, be "de ^ned to prevent 
fraudulent and manipulative acts and practices, to promote 3ust 
and equitable principles of trade . . .and to protect investors 
and --he public interest." 

To this end, securities firms like other financial 
institutions — a^e 'egally bound to high standards of 
accc ntabi 1 1 ty not required of other private sector industries. 
(See, e.g., SEC Rule 17f-2, vhich requires the f ingerpr ir*- ing of 
securities industry personnel as an aid in identifying persons 
with criminal records;^ Rule 345 of the r^SE, which requires 
Members to "make a thorough inquiry into the previous record and 
reputation of persons whom rhey contemplate employing;" Rule 346 
of the ^^VSE, which prohibits Members from associating with any 
person "who is known, or m the exercise of reasonable care 
should be known, to be s^b^ect to any "statutory disqual i f ica- 
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tion";- and Rule 351 of the N7SE, which, among other things, 
requires the reporting of violations of laws or regulations to 
the Exchange.) The public interest in security at investment 
banking institutions and securities c -.lers is reflected m the 
fact that the Treasury Department i£ authorized to provide emer- 
gency loans of as much as $1 billion to the Securities Investor 
Protect ion Corporat ion, a non-profit corporation that protects 
customers of registered securities broker dealers. 

The securities industry uses polygraph testing m pre- 
employment interviews for those who will have direct access to 
negotiable instruments, securities, or confidential information. 
We also use the polygraph in internal investigations of ^-^-fts, 
ni sappropriat ion of cor idential information, and othe wrongful 
acts, including the sending of false or unauthorized corrir.u- ica- 
tions. These tests are not conducted arbitrarily or randomly. 
Indeed, the polygraph is reserved for the most serious .pvustiga- 
tions. 

As an industry, our member firms are committed .o 
r reserving the privacy and civil richts of our enployees and 
prospective r^mployees. As we stated in testimony before the 
Senate Labor and Human Resources Committee last year, we are 
selective in our use of polygraph tests and follow careful guide- 
lines when such tests are appropriate. 

First, our member firms employ oaly experienced, rep- 
utable polygraph examiners. 
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Second, in both pre-employment interviews and internal 
investigations, the polygraph is never the sole determinant: for 
r-ik^ng a decision, but is only a tool used m those processes. 
Other factors m the hiring process include a face-to-face inter- 
view, a written application, reference checks and an FBI report. 
Similarly, some o^ the measures taken to investigate wrongdoing 
include interviews, docjment research and accounting trails. The 
polygraph is used only if it is warranted by the circumstances. 

Third, the tests are administered sele tively. In pre- 
employment, only those who will heve access to negotiable in- 
struments, checks, securities and confidential informatics are 
tested. Mos^ firms further limit polygraphs by never using the 
test as the first step in the hiring process, when used for 
investigatory purposes, the polygraph is used selectively and not 
on a dragnet basis. 

Fourth, the questions asked di.rino a polygraph exam are 
Imited to the particular situa*;ion. In a pre-employment inter- 
view, the questions bear on the applicant's suitability for a 
sensitive 30b such as whether he or she has falsified employment 
application information, engaged in significant drug usage or 
thefts from previous employers. Similarly, in an internal in- 
vestigation, the questions a limited to the facts of the in- 
cident being investigated. In neithe/ case is the polygraph a 
*fishing expedition." Moreover, tVe industry does not a^sk ques- 
tions concerning pr^rsonal matters such as religious beliefs, 
political or union opinions, racial views and sexual preferences 
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and activities, and woulJ not object to statutory safeguards 
along these lines. 

Fifth, the tests are administered carefully and pro- 
fessionally. Before each examination, the polygrapher reviews 
the questions with the subject as well as any problems the sub- 
ject might have in answerinq them. During the examination, the 
subject IS asked the exact questions that verp reviewed pre- 
viously. If, during the test, there is an unusual reaction in 
answering a question, the test may be stopped and tne examiner 
will attempt to clear up the matter. After Lhe exam, an attempt 
is made to resolve problematic answers, including retestmg if 
warran**ed. 

Finally, we fetl obligated to respond to the canard 
that polygraph examinations are reserved for low-level employees 
and are never used on white collar workers or supervisors. The 
fact of the matter is that managers and other white collar work- 
ers have been polyqrap>ed where circumstances warranted such 
action, both in pre-. Mployment interviews as well as in the 
course of investigations. The decision to polygraph an employee 
or prospective employee turns on the employee's access or antici- 
pated access to negotiable instrument currency, or securities - 
- r^ot on the er^ployee's rank. While it is true that more staff 
employees are polygraphed than manager.^, this is a function of 
the fact that there are more staff employees than managers in 
3obs that present the greatest opportunities for theft, not 
because of any arbitrary distinction between employees. 
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The industry does not claim that the polygraph :s 
infallible, but only that it has proved to be an extremely valu- 
able tool in verifying employment applications for positions of 
trust, and in t'.ie investigation of thefts and other wrongful 
acts.^ The polygraph is, or course, not the only means employed 
by the securities industry in pre-e.nployment screening, and m 
the investigation of wrongdoing. The ind\. Jtry uses the full 
complement of investigative tools, incli-ding fingerprinting, 
interviews, and other recognized investigative methods. The 
polygraph is used with caution, but when it is used it provides 
important information that can corroborate testimonial or 
circumstantial evidence, or that can signal the need to do add 
tional research work to resolve an investigation or to confirm 
job histories. For these reasons, we urge the Conmiittee to amend 
this legislation to permit the continued, responsible use of 
polygraph testing by financial institutions, both in pre* 
employment interviews as well <»s in investigations. 

As introduced, the legislation includes exemptions for 
governruent employees, and the legislation passed by the House 
last year included exemptions for security guards, employees of 
nursing homes and day care centers, employees of drug stores and 
drug manufacturers with access to controlled substances, and 
employees of public utilities. Each exer.iption resulted ^^om 
balancing the private interests of employees and prospective 
employees against the public interest. We submit that the public 
interest in the security of financial institutions demands that 
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the securities industry be allowed continued use of the poly- 



In this regard, we cell your attention to the statement 



of Mr. Williams, author of the legislation, on agreeing to last 
year's amendment to exempt security guard firms from the bill: 



...[T]he reason we are w''«ling to accept this 
amendment is because it is very necessary, in 
the judgment of the sponsor of the amendment 
as It IS to the sponsor of the legislation, 
to establish symmetry between what we allow 
in the public sector in t-^e way of 
polygraphing and what we allow in the private 
sector , 

. . .Security guard.s who guard our nuclear 
power plants, our hydroelectric facilities, 
our huge shipments of Code A drugs, our 
negotiable securities are guarding the health 
and safety of America, and we allow them to 
be polygraphed. Cong. Rec. , daily ed. March 
12, 1986, H1061 (emphasis supplied.) 

That statement no less true today than it was a year 



^, Then, as now, concern over the theft of negotiaLxC securi- 
ties merits permitting the use of polygraph examinations by 
financial institutions. But it is insufficient to permit only 
guards to be polygraphed, since thefts can be achieved today in 
ways that can escape the purview of the most vigilant guard, 
unauthoriied electronic transactions present a growi , and seri- 
ous risk,, and confidential information can be easily transmitted 
over the telephone. Most losses are not the result of robberies, 
but rath^'r occur th ough the complicity and active involvement of 
a firiTi s own emp''oyees. 



Permitiiig the polvgrapnmg security guards, there- 



fore, IS only a small beginning toward the goal of achieving real 



graph. 
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security. If meaningful security is to be provided at financial 
institutions, more is needed; at a minimum, the institutions must 
be allowed to polygraph all employees who have or will have 
access to negotiable instruments, securities, currency, or 
confidential information, and use of the polyg-aph must be 
permitted as well in the investigation of thefts, misappropria- 
tion of confidential information, and other wrongful acts. Of 
course,, this testing should be consistent vith the technical and 
professional standards outlined above. ^ 

We very much appreciate t^is opportunity to present our 
viewi> and look forward to the opportunity of working with tue 
Co"unittee in vhe development of this legislation. 



1 While we have endeavored to enumerate the most serious se- 
curity risks, we believe it would be ill-advised to lint an 
exemption arbitrarily to particular types of pre-employment or 
investigatory questioning. It would be difficult for example,, 
to attempt to enumerate particular types of property, the 
theft or disappe'irance of which might justify the use of a 
polygraph as part of the internal investigation, especially 
where the theft or disappearance might be principally signifi- 
cant as evidence of a brea/idown in the firms* system of inter- 
nal controls. As is true in other areas of human affairs, a 
single act of dishonesty can have a debilitating effect on an 
organization that is out of all proportion to the value of 
what has been stolen 



ERIC 



283 



INTERNATIONAL UNION, AFL CIO. CLC ^K^Hl^H 



1313 L STREET NW • WASHINGTON. OC 20005 • (202) 686-3200 



SHRVICK rMPUOYEES IfTTERNATIONM »NION, AnvCIO, CLC 



SLBCOmjTTEE ON EMPLDYMEWT OPPCVTIDNITIES 

OCmiTTEE ON EDUCATION AND lADOR 
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H.R. 1212 

"THE EMrr£)YEE POLTCRAHi rKcmmcr^ A 

HAIO] 12, 1987 



JOHN J SWEENEY 

NTtRNATlONAL PRtSIPCNT 



Richard w cordt2 
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STATEMENT OF 

THL SERVICE EMPLOYEES INTERNATIONAL UNION, AFL-CIO, CLC 
ON H.R. 1212, EMPLOYEE 'POLYGRAPH PROTECTION ACT 

The Service Employees International Union has 850,000 members, about half of 
N\hom work in the private sector SEIU hj\e contracts in niaii) industries 

where polygraph tests are rcdtinel;? gncn to empio>eeb--buiIding scr\iceb. healthcare, 
hotels ar.:I restaurants, securry firms, jewelry manufacturers and utilities, among 
others Our members find these tests degrading and an invasion of prnacy At the 
same time, the scientific e\idcnt.e fmdi no correlation between such testing practi*.^b 
and the prevalence of emplu>rc theft and other abuses Based on this experience, 
we strongI> support legislation to cjllaw hc-detecior tests from American 
w orkpJaccs 

More than two million Americans took lie-detector tests l.ist year, the vast 
majority (98 percent) in the workplace This is up fi\e-fold froTi the 400,000 tests 
reported in 1979 More than 30 percent uf the fortune 500 companies and at least 
half of the banking and retail trade firms rel> hea\il> on job tcstb The frenzy of 
employer testing has rapidl> spread to all parts of the fast-grow jng service sei^tor, 
which accounts for roughly three out of four jobs 

hmplo>ers view polygraphs as an mexpensne way tu protect against business 
theft when their employees handle large sums uf nujnc> Estim.itcs of emplu>ce Hull 
vary widely-ranging from S5-S50 biUiun The US Cungres*^* Office of Technulog\ 
Assessment estimate^ about :>I0 billion annuall> in business losses due to "internal 
^iime" (which involves more than enipluvec theft) in private industry The American 
Management Association estimates that emplu>ee theft costs busmcjoc^ S5-S10 billion 
a year 

Whatever the dollar total. pol>grapli testing has been shown to be a gru")i>l> 
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unreliable lool for conirolhng cmplo>cc ihcfi Upon rcs» v, of 30 field iiuJics. ihc 
Office of Technology Asscssnicni (OTA) concluded in iheir 1983 repon. "Scientific 
Validity of Polygraph Tcsiing" ihai. "I here is liitlc research or scientific c idence to 
establish pol>graph test validit\ m screening situations " Other studies shov\ the 
lic-detcctor tests to be biased against truthful people 1 he more honest s^orkers are. 
the more likely they will fail the test because of iheir heightcn:d sensiti\tt> to 
haMng their honesty challenged, or from fear of suspicion being misdi .^ted at them 
Dr Leonard Saxc. the author of the OTA report, agrees that "because exceptiunalU 
honest and intelligent indniduals ma> be 'iighly reactive to questions about their 
truthfulness, suc^ ^csirablc eniplo>ees will be misidcntif led at higher rates than uiIki 
less desirable employees" The scieniifn, studies find that betv^een 36-54 percent of 
the innocent people who take ti " pol>gr.iph exam test as liars Such margins of 
error are unacceptable in an employment context Innocen* workers who fail 'nc 
test carry this stigma with them on their per.onnel records with destruclisc 
consequences for their careers 

Conr.panics which use polygraphs on their employees ?re looking for n \jun.k 
fix" The problems which they hope to solve by polygraph testing vould be addressed 
through less objectionable means which are more cost-benef icial to both eniplu>crb 
.ind cmplojecs Studies recommend .i variety of solutions to rrduK' ^mnlMvcc ti»c<*! - 
intensive background checks, tight in\entory control, fairness in emplo>er-cniplo>cc 
relations, ethical behaMor b> higher management, adequate commonicitiun. 
recognition of quality performance, and competent supervisors 

Not onl' r»re polygraphs ineffective, they arc an invasion of workers' rights to 
privacy O'lA noted that employees and job appiicaiits who have undergone 
polygraph examinations hav ti asked a host of non-job-rciatcd questions .ibool 
family problems, sexual preference"^ whether the employee has ever been tempted iv 
steai, intended length of stay n the job. personal finances, drinking habits, political 
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beliefs, and marital relations Sueh questions have nothing to do with cleaning a 
building, typing letters and other serviee oeeupations 

Wc strongly oppose any amendments to this bill whieh would provivie exemptions 
for partieular types of private seetor employers. In the last Congress the Polygraph 
Protection Act of 1985 was amended to exempt private seetor employers who claimed 
special needs for polygraph tests, sueh as drug majiufaeturers and distributors, 
various security serviees, publie utilities, ehildren's day earc eenters, and nursing 
homes 

The selection of these industries for exemption appeared to have been totally 
arbitrary For instance, the polygraph test has no proper role to play in nursing 
homes As a rule, nursing home workers don't even handle large amounts of cash or 
drugs Instead, polygraphs have become vehicles for employee intimidation and for 
scr'-cning out employees who may join a union. There is simply no rationale for 
nu'-sing homes to receive special dispensation from a polygraph ban. The same is 
true for security guards, of which wc represent about 20,000 and who work mostly 
for security firms. 

Collective bargaining provides some safeguards against polygraph testing 
Building maintenance workers in San Jose, California faced a hard choicc-submit to 
a polygraph or face discharge. Without our Local 77's grievance machinery, these 
employees would be in the unemployment lines Local I J in New York City won a 
landmark arbitration case against making jcwclr> workers take the unreliable 
polygraph tests in order to keep their jobs. 

However, collective bargaining docs not help the millions of unorganized service 
workers nor those who face pre-employment testing. The American Polygraph 
Association estimates that 75% of employment tests were given for such job 
screening purposes Each \car, 50,000 people are denied jobs because of polygraph 
tests. 
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SCll' regards MR 1 2 12 as the first step towards the prolc^^tian .>( all \^orkcr^ 
from pohgraph tests Public eiiiplu\ces as well prisatc cmpla\(.c> t.uc these tests 
and shou.d be protected from thcni also 

in sho.t, the pol> graph is a highl\ fallible and destructiNC dc\icc, who-C 
renio\al from -\mcr»ca*s workplaces should be a top employment pnorit> Emplo>C(.^ 
ha\c the right to fair employment opportunities without coercion Bu^ine5:>e5 that 
use the dc\ ice do not really need to do so Twenty-one states already ban or 
restrict the use of polygraphs in employment, and yet employers are still able to run 
profitable businesses and hire honest and capable employees in those states 

For these reasons, we strongly urge the quick passage of H.R 1212 to ban the 
use of polygraph exams by private employers 
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SECURlTtr.<=i AND EXCS-^ANOC 



April 28, 1987 



The Honorable Matthew Martinez 
Chairman 

Subcommittee on Employment Opportunities 
CoTimittee on Education & Labor 
House Annex 1/ Rooir 518 
Washington, D.C. 2051S 

Dear Chairnian Martinez: 

The Securities end Exchange Commission wishes to express concern 
about the effect of h.^. 1212, the Employee Polygraph Protection 
Act, on the investing public and to suggest amending the legis- 
lation to permit limited polygraph testing in the securities 
industry for certain employees. 

The Contmission is aware of the considerations involved in the 
proposed ban on lie detector testing and is sensitive to th? 
important personal privacy ramifications of polygraph testing. 
The Commission believes, however, that employees of the 
securities industry who have regular access to funds and nego~ 
tiable securities or who control the movement of funds or 
securities through computers should be exempt. 

The nonies involved which would be protected by the proposed 
exemption aggregate in the trillions of dollars. Elimination 
of polygraph testing in these areas can be expected to increase 
insurance premiums, defalcations and other expenses ultimately 
borne by the investing public. 

The views in this letter do not necessarily reflect the views 
o*" the Admin Jtration. Your consideration of this request and 
inclusion of this letter in the record of the Subcommittee's 
consideration of this bill would be appreciated. 




S incerely 
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March 5, 1987 



Honorable Matthew G. Msurtinez, Qiaintan 
Ocxtnuttee cn Qjucatior. and Labor 
Ebployment Opportunities Subcoimittee 
U.S. House of Representatives 
Washingtonr DC 20515 

Dear Mr. Chainnan: 

On behalf of the Skrall Business Legislative Cduncil (SBLC) , I vdsh to 
have the following caitnents added to the recorxi of the hearing cn March 5 by 
your siixxmnittee cn the subject of polygraph testing. 

Once again you have before you legislation to ban the use of polygraphs 
by enployers. We hope you will consider carefully the alternatives before 
drawing any conclusions regarding the efficacy of such legislation. 

The Shall Business Legislative Council {SBLC) is a permanent, independent 
coalition of ninety trcfcde associations representing over four million small 
businesses. Our sole mission is to represent the interests of small business 
in nationed policy natters. 

Polygraphs serve a useful purpose in our society and econony- ^ 
recognize that safeguards nust be put into place to ensure proper use and 
administration of the polygraph. Vfe also understand and value the rights of 
the individual and we stand reacJy to support efforts viiich wi} 1 provide 
aiployees with the appropriate protection. 

Howeverr the health and safety of our enplcyers and productivity are 
iirportant to us as well. Employee theft, for exanple, is an unforturate but 
significant pncblem for all businesses. Many enployees never realize, 
particularly in a small business, that theft hurts everyone including their 
fellow aiployees. The nargins in a small business are easily and 
diBinatically effected by such activity and business failures have resulted 
fron less significant activity than eqployee theft. 

A aiell business depends cn its aiployees, more than a bigger ocnpany 
nay, for its success. Rare would be the snail business who would relish the 
prospects of disrupting the oiployer/eqployee relationship by using a 
polygraph but the realities dictate a prudent and responsible security 
program and th^ use of polygraphs. 
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The use of polygragchs is not and vd.ll not be universcd. However, small 
business should have the opportunity and right to use the test. There are 
vays to protect the rights of the individual and provide a resource to the 
business cwner. We hope we can work together to find the proper course. In 
that spirit, the SBLC passed the following recoirnendaticn on the subject of 
polygraph testing: 

PCliYGRAFH LEGISUmoti. The Snail Business Legislative Obuncil 
endorses^ederal legislation establishing mininun standards for the 
utilization of polygrai^ in the workplace. Any such legislation 
imst pennit continued use of polygrap^is for pre-errplpyment screening, 
randan testing, and incident specific testing. The adninistrative- 
regulatory recpiranents of legal carpi iance mist be reasonable ones, 
and not so carplex or expensive as to effectively preclude meaningful 
oTplpyment use. To the maxiinum extent possible, such legislation 
should treat all erployers in an equal fashion and permit no 
substantive exatptions fron its provisions. 

An alternative legislative approach of miniinm legal staix2arx5s should 
be developed. As part of its provisions, it should: 

a. Set professional standards for polygraph examiners. 

b. Prohibit certain categories of inquiry such cis political, sexual, 
or religiojs oriented questions. 

c. Set limits on the proper use of exam results (e.g., tests could 
not be the sole reason for disnissal or failure to hire) . 

d. Preenpt less stringent state regulations. 

We hope you will keep our views in mind as you consider this legislation. 
•Riank you. 




^Jchn S. Satagaj 
President 
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Merrbers of the Ssvall Busirujss Legislative Courcil 



Alliance of Independent Store avners and Professic«als 

American Association of Norseryinen 

American Consulting Eiigineers Council 

American Council of Independent Laboratories 

American Dental Trade Association 

American Electmnics Association 

American wacnine Ttool Distributors Association 

American Society of Travel Agents, Inc. 

American Sod Ptxxiucers Association 

Anerican Suhcon tractors Association 

American Textile Machinery Association 

American Trucking Associations, Inc. 

Architectural Precast Association 

Association of Physical Fitness Centers 

Association of SSn:all Business Developnent Centers 

Ite Association Group of Stnall Research E^ineering & Technology Co, 's 

Autonotive Service Association 

Autcciotive Warehouse Distributors Association 

Building Service Contractors Association International 

Business Advertising Ccwncil 

Chicago Gift Show Inc. 

Christian Booksellers Association 

Dental Dealers of America, Inc. 

Direct Selling Association 

Electrcnic Keprescin tati vcs Association 

Florists' Transworld Delivery Association 

Helicopter Association International 

Independent Bakers Association 

Independent Bankers Association of America 

Independent Insurance Agents of America, Inc. 

Independent Medical Distributors Association 

Intl'^cenden*' SifwiDg Machine Dealers Association 

Institute of Certified Business Counselors 

International Association of Refrigerated Warehoujbes 

International Bottled l-Zater Association 

International CaiTmnicaticais industries Association 

International Franchise Association 

International Reciprocal Trade Association 



-more- 
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Jevjelers ci Arjerica 

Latin AreriCvVi M^ufacturers Association 

>fechiner/ dealers ::ational Association 

Manufacturers Agents Maticral Asscciaticn 

^5arKl^.g Device Association 

>fens\%ear Retailers of Air^rica 

National Asscciaticn for the Self-arployed 

rfeticnal Association of Aircraft and Cdrriinicaticn Suppli 

Mticnal Association of Brick Distributors 

National Asscciaticn of Catalog Sl:C/TOcm ^ferchancasers 

National Asscciaticn of Qienical Distributors 

National Association of Developrrjent Oxpanies 

I'Jaticnal Association of Heme Builders 

National Association of L-^vestment Ctupanies 

I'Uicr^; Associaricr of .'^fe-'rjfacturino Opticitrs 

t:atioral Association of Minority Contractors'' 

National Asscciaticn of Personnel Consultants 

National Association of Plurrfcing-Heatuig-Coolmg Ccntrac*'( 

l^ational /^sociaticn of Realtors 

National A-sociatiOT of Retail Druggists 

National Association of arall Business Investment Oxpani^ 

National Associatia-i of the Rarxxieling Industry 

^latlcnal Association of Truck Stop Operators 

National Association of Vfctnen Busir.ess Owners 

^Iaticnal Candy '.Wholesalers Association 

Iwiticnal Ciirr.ey Svveep Guild 

National Coffee Service Association 

National Ccur.cil for Industrial Innovation 

National Electrical Contractors Association 

National Fastener Cistrifcutors Association 

National Grocers Association 

National l-^ec^ndent Dair^-Foods Association 

National rfe-zirg and Storage Association 

National Office Products Association 

National Parking Association 

Naticrai Precasc Concrete Association 

^'atlc^al Shoe Petiailers Association 

rjacional Cocie— zz Public ;cc-.;nfanto 

>'-atior-al Tire dealers r< Retreaders Association 

National Tooling and rfachinmg Association 

National Tcur Association 

^:atlcna: "er.ti-re Capital Association 

Opticians Asscciaticn of Airfirica 

Petrcleurr. :'ar.*.erer3 Ai^sociation 

Printing Irdustries of Arrerica,, Ire, 

Retail Flccrcc/erirg Tjistitute 

Srrall Busiress Council of America, Inc, 

Smaller i'arufacturers Council 

Society of Arerican Florists 

Specialty Advertising Association International 

Unitea 3us O^.ers of Arerica 

Cretene Fo£n Ccncractors Association 

Web slmg .Vssociaticn 
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V S CHAMBER OF COMMKRCE 



Albcn D BourUnd 

ViccPr«Wcnt ^^^Ch Xl, 1987 

CoogroaioojJ RdaiJons * 



The Honorable Matthew G. Martinez 
Chairman 

Subcommittee on Employment 

Opportunities 
House Coaunittee on Education and Labor 
Washington, D.C.^ 20515 

Dear Mr. Chairman: 

The U.S. Chamber of Commerce, the world's largest federation of business 
companies, chambers of commerce and trade and professional associations, 
appreciates this opportunity to present its views on H.R. 1212, the Employee 
Polygraph Protection Act. 

The Chamber opposes H.R. 1212, which would prohibit the use of polygraphs 
in the private sector. 

At a time when on-the-job crime is increasing sharply, including theft, 
workplace drug abuse, industrial espionage, and employee crime against 
co-workers and the public, H.R. 1212 would ban one of the most effective tools 
available to employers to distinguish between innocent and guilty employees, to 
deter workplace crime, or to identify security risks among Job applicants. 
Used responsibly, polygraphs are an asset to employers and employees alike. 

Responctble use of polygraphs is a legitimate concern, a concern that 
should be and is being addressed by state regulation — not federal prohibition 
Thirty-four states and the District of Columbia now regulate the practices of 
polygraph examiners, and the number is growing. State licensing and guidelines 
for polygraphers are akin to state regulation of real estate brokers, doctors 
and lawyers. State licensing and guidelines already address at the state level 
the concerns that proponents of H.R. 1212 have articulated. 

Employee theft raises the cost of goods to consumers by as much as 
15 percent, and employee theft is growing. The Drug Enforcement Administration 
which has endorsed the use of polygraphs in employee screening programs, 
estimates that one million doses of drugs are stolen each year from drug 
retailers, wholesalers and distributors. One employer. Days Inn of America, 
testified at a Congressional hearing during the 99th Congress that the use of 
polygraphs has h-Uped reduce annual losses from more than il million to 
$115,000, and th,it more than 4l million in restitutions have been made by 
employees since the company instituted polygraph use in 1975. 
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When the House of Repreaentatlvea voted 333 to 71, In June of 1985, to 
support the expanded use of polygraph testing to maintain national security, 
an ovenrhelalng majority of the Kouse affirmed that polygraph testing Is an 
effective, useful and reliable tool to deter espionage. If polygraphs are 
effective and reliable in maintaining national security, are they not as 
equally effective and reliable in the private sector? 

In conclusion, the Chamber opposes H.R. 1212, which would prohibit the use 
of polygraphs in the workplsce and which wouli ban a necessary tool in 
protecting Billions oi American consumers, as well as billions of dollars in 
company assets.. 

The Chamber respectfully requests that you include its remarks in the 
record of the hearings on this legislation. 



Sincerely, 




Albert D» Bourland 



cc: Members of the Subcomsilltee 

Eric L. Jensen, Staff Director 
Mary Gardner, Minority Staff 





